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THE AUTO CHOICE REFORM ACT OF 1997 



THURSDAY, JULY 17, 1997 

U.S. Senate, 
Committee on Commerce, Science, and Transportation, 

Washington, DC. 
The committee met, pursuant to notice, at 9:32 a. in., in room SR- 
253, Russell Senate Office Building, Hon. John McCain (chairman 
of the committee) presiding. 

Staff members assigned to this hearing: Lance D. Bultena staff 
counsel; and Moses Boyd, minority senior counsel. 



The Chairman. This hearing will come to order. 

Senator Ashcroft will take over the chair of this hearing very 
shortly. 

The purpose of today's hearing is to review Senate bill 625, the 
Auto Choice Reform Act. The legislation would institute a choice 
system for auto insurance. Under such a choice system, individuals 
would be permitted to purchase insurance under their State's exist- 
ing insurance system or to purchase personal protection insurance. 
If personal protection insurance is selected, their injuries would be 
compensated by their own insurance company on a no-fault basis. 

Proponents of this legislation indicate that the choice system 
would address many of the limitations of the existing auto insur- 
ance system, which are substantial and well documented. In the 
view of many experts, the current system does not compensate for 
many injured people; it pays a disproportionate benefit to people 
with minor injuries, while inadequately compensating those with 
serious injuries. It is slow to compensate accident victims, and has 
large transaction costs, including large expenditures for legal ex- 
penses. 

Proponents of the choice system believe this legislation would ad- 
dress the limitations of the traditional tort-based method for han- 
dling injuries caused by auto accidents. They argue that a no-fault 
auto insurance system is the only way to reduce auto insurance 
costs over the long term, and that large savings are possible by 
eliminating incentives for fraudulent claims and by reducing the 
significant sum spent on lawyers' fees. Such cost savings would 
permit both lower insurance premiums and greater compensation 
to accident victims. This array of potential advantages is impres- 
sive. 

The average American pays an ever-growing amount of money 

for auto insurance coverage, as we all know, and we must do what 

(l) 
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we can to ease that burden, while ensuring a timely, fair and effi- 
cient compensation of damages. 

I look forward to learning more about this bill, and I will turn 
to the Senator from Missouri, if he has any opening comments. 

[The prepared statement of Senator McCain follows:] 

Prepared Statement op Hon. John McCain, VS. Senator Prom Arizona 



would permit individuals to either purchase insurance under their state's existing 
insurance system or to purchase personal protection insurance. If personal protec- 
tion insurance is selected, their injuries would be compensated by their own insur- 
ance company on a no-fault basis. 

Proponents of this legislation indicate the choice system would address many of 
the limitations of the existing auto insurance system. The limitations of the current 
system are well documented. The current system does not compensate many injured 
people, it pays disproportionate benefits to people with minor injuries while inad- 
equately compensating those with serious injuries, it is slow to compensate accident 
victims and it has large transaction costs including large expenditures for legal 

Proponents of the choice system believe it would address the limitations of the 
traditional tort based method for handling injuries caused by auto accidents. They 
argue that a no-fault auto insurance system la the only way to reduce auto insur- 
ance costs over the long term. They indicate large savings are possible by eliminat- 
ing the incentives for fraudulent claims and by reducing the significant sums spent 
on lawyer's fees. These cost savings would permit both lower insurance premiums 
and greater compensation to accident victims. 

This array of potential advantages is impressive. I look forward to learning more 
about this bill. Unfortunately, 1 have scheduling conflicts that require my absence 
from the majority of this hearing. I nevertheless thank both the witnesses for testi- 
fying today and Senator Ashcroft for his willingness to chair this hearing in my ab- 



STATEMENT OF HON. JOHN ASHCROFT, U.S. SENATOR 
FROM MISSOURI 

Senator Ashcroft. Thank you, Mr. Chairman. 

We are going to be pressed to get the material covered in this 
hearing, and I know that we have votes stacked at 10 o'clock, so 
I will defer any opening statement I have until my time for ques- 
tioning, especially given the pressing requirements of other mem- 
bers of the Senate and of Mr. Armey, who has responsibilities early 
today in the House of Representatives. 

[The prepared statement of Senator Ashcroft follows:] 

Prepared Statement op Hon. John Ashcroft, VS. Senator From Missouri 

The purpose of this hearing is to review S. 625, the Auto Choice Reform Act, a 
bill introduced by Senators McConnell, Moynihan, Lieberman, and Gorton. I am 
pleased that so many interested members and our colleague from the House have 
taken the time to be here to begin our discussion of the bill. 

It is no secret that auto insurance premiums have increased dramatically — 44 per- 
cent over the past 7 years. It is my understanding that this increase is not due to 
an increase in auto accidents. In fact, auto accidents have been declining. Rather, 
60 percent of the increase is due to the rise in medical costs and 40 percent is due 
to increases in the number and size of claims. 

It also is no secret that these increased costs disproportionately affect low-income 
drivers who pay, according to one study, one-third of their income on automobile in- 
surance. Therefore, any policy changes that result in lower insurance premiums, 
will benefit lower income drivers at a higher rate than other drivers. 

Analysis of the Auto-Choice Reform Act indicates that such legislation signifi- 
cantly will lower the costs of automobile insurance premiums. The Joint Economic 
Committee estimated that auto-choice would save $45 billion in insurance premiums 
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just saving money. They believe that it would shorten the period between an acci- 
dent and when a driver receives their settlement from their insurance company. 
Eliminating the delay would correct one of the many ills that plaques the tort-based 
system. 

I look forward to, and I am sure the rest of the members of the committee look 
forward to, learning more about this proposal — specifically — how it will improve our 
automobile liability system and its potential benefits to the American consumer. 

The Chairman. I note the presence of my old friend from the 
State of Texas, and a great leader, and one who is respected and 
admired by all of us. 

Mr. Armey, please go ahead. You are always welcome over here, 
as you know. 

STATEMENT OF HON. RICHARD ARMEY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF TEXAS 

Mr. Armey. Thank you, Mr. Chairman. I thank the entire com- 
mittee. Let me thank my colleagues in the Senate for the courtesy 
of inviting me over. 

The first thing I would like to do, of course, is to give the credit 
where the credit is due. And in this case, as a member of the 
House, I am very pleased to say that credit is due the Senate. Sen- 
ator McConnell is to be commended for taking up the issue here. 
He and his cosponsors on auto choice, Senators Lieberman, Moy- 
nihan, Gorton, and Grams, have clearly established that this bill 
is not a partisan issue, and they are, of course, able and enthusias- 
tic spokesmen. 

I think it is worth noting that it is beyond this population that 
auto choice is seen as neither a Republican nor a Democrat issue. 
It is neither a conservative nor a liberal issue. It is a common 
sense issue that is rooted in freedom and responsibility. Those who 
testify today in support of auto choice represent the entire political 
spectrum. Their presence here, along with endorsements from indi- 
viduals as disparate in their politics as Steve Forbes and Mike 
Dukakis attest to the broad support auto choice enjoyed. 

The reason for the support is simple: auto choice could put $246 
billion back in the pockets of real people, without costing the Gov- 
ernment a single penny. And it does more than that. Auto choice 
promotes two ideas that are fundamentally important to every 
American: freedom and responsibility. 

Everyone who owns a car is expected to take the responsibility 
for his or her actions by purchasing auto insurance. At the same 
time, however, our current auto insurance system denies them the 
full freedom to purchase a policy that best fits their needs and the 
needs of their families. Instead, they are forced to buy expensive 
policies to cover contingencies they will likely never face. 

The culprits behind the high cost of auto insurance are expensive 
and excessive pain and suffering lawsuits arid the rampant fraud 
and abuse that too often accompany these suits. Between 1987 and 

1994, these forces combined to drive up rates by 44 percent. By 

1995, the average auto insurance policy cost more than $750. While 
these rising costs impact every driver, those on the lowest rung of 
the economic ladder, those who are struggling just to make ends 
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meet and can least afford high auto premiums, suffer most under 
the current system. 

Studies indicate that the poorest Americans pay nearly three 
times the percent of their household income on auto insurance as 
do die wealthiest Americans. Too often.they find themselves faced 
with a Hobson's choice: either forego some basic necessity or break 
the law and drive without insurance. That is not much of a choice, 
Mr. Chairman. 

Auto choice would lower insurance rates by giving Americans the 
freedom to choose between two types of insurance plan, their 
State's current system of a new, first-party system in which they 
voluntarily agree not to sue for pain and suffering. Those who be- 
lieve that "buying a first home or braces for a child are more impor- 
tant than paying for an option they would likely never use could 
choose the new system and cut their insurance premiums by 32 
percent. 

This translates into real money — an average savings of $243 on 
each auto insurance policy each year. During the first year of auto 
choice, we could see a savings of $45 billion nationwide, or $246 
billion over 5 years. This is like a $246 billion tax cut to the Amer- 
ican people. It is not just those who live in suburbs and drive 
Volvos, Mercedes, and BMWs who would benefit from auto choice. 
The fact of the matter is lower-income families who live in urban 
areas, where liability premiums are higher, would see the greatest 
benefit from auto choice. 

If auto choice becomes law, low-income drivers could see their 
auto insurance rates cut nearly in half. Auto choice is for the men 
and women, the moms and dads, who sit at the kitchen table every 
month with the family checkbook, trying to balance the family's 
needs with the family budget They should have the freedom to 
choose an auto insurance policy that best fits their needs and lets 
them keep more of their hard-earned money to meet the other obli- 
gations of their family and to pursue their family's dreams. 

And while we are on the topic, Mr. Chairman, the concept of 
freedom upon which auto choice is built does not apply exclusively 
to individuals; it applies to the States as well. Unlike other propos- 
als that come from Washington, the Auto Choice Reform Act is not 
a mandate on States. It does not usurp their authority to regulate 
automobile insurance, nor does it use a carrot and a stick approach 
to coerce States to participate. The cherished principle of federal- 
ism is preserved. The fact of the matter is States are free to opt 
out of auto choice at any time and without fear of Federal reprisal. 

Finally, Mr. Chairman, let me just make a personal observation. 
Since I became Majority Leader in the House of Representatives, 
I have rarely sponsored legislation. In fact, until I introduced the 
Auto Choice Reform Act, Iliad introduced only two other personal 
legislative initiatives during my tenure as Majority Leader, both of 
which promote freedom and responsibility. 

I introduced the Auto Choice Reform Act in the House because 
auto choice is also about freedom and responsibility, the freedom 
of individuals to choose what is best as they take responsibility for 
themselves and their families and, with that freedom, they will 
make responsible decisions. We should always bear that in mind as 
we in Congress do the people's business. 
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Mr. Chairman, I appreciate the opportunity to testify here today, 
and request that my entire written statement be submitted for the 
record. And I thank my colleagues for having me. 

[The prepared statement of Mr. Armey follows:] 



Mr. Chairman and distinguished members of the committee, I appreciate the op- 
portunity to testify before this panel. 

Before I get started, I want to give credit where credit is due. Senator McConnell 
is to be commended for taking up the Auto Choice cause here in the Senate, as are 
the cnnpoDsors of the Auto Choice Reform Act of 1997 — Senators Lieberman, Moy- 
nihan, Gorton and Grams. As the sponsor of similar legislation in the House, I want 
to thank them for their leadership on this issue. 

I think it's worth noting, Mr. Chairman, that Auto Choice is neither a Republican 
issue nor a Democrat issue; it's neither a conservative issue nor a liberal issue; it's 
e that is rooted in freedom and responsibility. Those who will 



And it does more than that. Auto Choice promotes two ideas ' L ~* — ^- -i 

tally important to every American— freedom and responsibility. 

Ail automobile owners are expected to be responsible for their actions by purchas- 
ing auto insurance. At the same time, however, our current auto insurance system 
denies them the full freedom to purchase a policy that best fits their needs and the 
needs of their Families. Instead, they ere forced to buy expensive premiums to cover 
contingencies they will likely never face. 

The culprits behind the high cost of auto insurance are expensive, excessive pain 
and suffering lawauita, and the rampant fraud and abuse that too often accompany 
those suits. 

Between 1987 and 1994, these forces had combined to drive rates up 44 percent — 
one-and-a-half times the rate of inflation. 

Now we here in Congress are fond of using numbers to make a point. And some- 
times these numbers sound abstract and aeem to take the edge off the point we are 
trying to make. So let me translate the percentages and comparative figures into 



for a hard-working family trying to make ends meet, this represents a huge (and 
often painful) part of their budget. And the poorest Americans — those who are 
struggling just to make ends meet and can least afford high auto insurance pre- 
suiTer the most under the current system. Studies show that those in the 



bottom 20 percent of ir 

of their household income o 
percent of income earners. 

Some people, confronted by policy premiums they cannot afford, are faced with a 
Hobaon's choice — either forego some necessities of life or break the law and drive 
without insurance. This is not much of a choice. 

Auto Choice would lower insurance rates. Before 1 discuss how it would do so, it's 
important to understand how the current system works. When people are involved 
in auto accidents, they can sue for two types of damages. Economic damages are 
real, tangible damages that include things like lost wages, medical bills and the 
like. The other types of damages for which people can sue are non-economic dam- 
ages, commonly Known as "pain and suffering. According to the Joint Economic 
Committee, every dollar of economic damages translates into an additional three 
dollars in non-economic awards. 

Because claimants stand to "hit the jackpot" with pain and suffering awards, 
there is a great incentive to inflate their claims for economic damages. This is where 
fraud and abuse come in. According to the FBI, fraud in the insurance industry 
costs every American household more than $200 in insurance premiums. 

On the flip side of this coin are the attorney fees., which make up the bulk of 
lawsuit transaction costs. A California study reported that for every dollar paid for 
bodily injury liability and uninsured motorist protection, over 40 cents goes to attor- 
neys. I would venture to guess that most people don't buy insurance with the idea 



a Dy Google 



that they are paying attorney!. And if they did, I believe they would not be happy 
■bout it. 

And here is another point we need to remember since plaintiffs' attorneys usually 
receive at least one-third of awarded damages, it is not surprising that they have 



an incentive to exaggerate economic damages. Conversely, since defense attorneys 
are generally paid by the hour, they have an incentive to drag out a case as long 
as possible. So not only do fraud, abuse and litigation lead to higher premiums, they 
also result in delayed compensation for those who are seriously injured. 



... 1, Auto Choice was designed to address the rising costs of personal ii_ 

Cry lawsuits by reducing the number of suits for pain and suffering damages. But, 
r. Chairman allow me to dispel one bit of disinformation that the committee will 
likely hear today: Auto Choice does not take away anybody'* right to recover pain 
and suffering damage*. 

On the contrary, under legislation we have introduced in the House and Senate, 
individuals are given the freedom to choose between their state's current system, 
under which their options to claim for economic and pain and suffering damages are 
preserved, or a new primarily first-party system in which they decide to forego their 
option to sue {or be sued) for pain and suffering in most cases. Simply put, those 
who choose the new option, called personal protection insurance, or PPI, will see 
quicker compensation and lower overall premium rates — at least 32 percent lower. 

Again, let me translate percentages into real numbers that affect real people. The 
32 percent savings that we project means that drivers would save an average of 
9243 a year on each auto insurance policy. Driven in si ' - — u -- - 



greater savings. But whatever the amount, families should have the freedom to 
choose an auto insurance policy that best fits their needs and lets them keep more 
af their hard-earned pay. 

Nationwide, the savings are even more spectacular. The JEC reports that we 
could see a potential savings of $45 billion the first year, and $246 billion over five 

Mr. Chairman, this is like a $246 billion tax cut. 

And it's not just those who live in suburbs and drive Volvos, Mercedes and BMWs 
who wilt benefit from Auto Choice. 'Hie fact of the matter is, lower income families 
who live in urban areas where liability premiums are higher would see the greatest 
benefits of Auto Choice. 

If Auto Choice becomes law, low-income drivers could see their auto insurance 
rates cut nearly in half. 

Auto Choice ia for the men and women, the moms and the dads, who sit at the 
kitchen table every month with the family checkbook trying to balance the family 
needs with the family budget, they should have the freedom to choose an auto in- 
surance policy that test fits their needs and lets them keep more of their hard- 
earned pay to meet their obligations and pursue their dreams. 

And while we're on the topic, Mr. Chairman, the concept of freedom upon which 
Auto Choice is built does not apply exclusively to individuals; it applies to the states 
as well. Unlike other proposals that emanate from Washington, the Auto Choice Re- 
form Act is not a mandate on states, nor does it usurp their authority to regulate 
automobile insurance. Nor does it employ a "carrot and stick" approach to coerce 
states to participate. The cherished principle of federalism is preserved. The fact of 
the matter is, states are free to opt out of Auto Choice at any time — and without 
fear of federal reprisal. 

Finally, Mr. Chairman, let me just make a personal observation. Since I became 
Majority Leader in the House of Representatives, I have, by and large, refrained 
' ' ' '" ' "loiceRefo: " ' 



freedom and responsibility — the freedom of individuals to choose what's best as they 
take responsibility for themselves and for their families. And with that freedom, 
they will make responsible decisions. We should always bear that in mind as we 
in Congress do the people's business. 
Thank you. 

State-by-State 1997 Savings from Auto-Choice 
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State-by- State 1997 Savings tram Auto-Choice— Continued 



The Chairman. We thank the Majority Leader, and we are al- 
ways pleased to have him here with us on the committee on this 
and the broad variety of other issues which he s involved with. We 
thank you. And we understand, Mr. Majority Leader, that you have 
pressing responsibilities on the other side that is to pass legislation 
that has already been through this body. [Laughter.] 
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We thank you for coming today. 

Mr. Armey. And if I may just thank you, on this side, for giving 
me the opportunity. 

"" " N.Thi 



The Chairman. Thank you. 
Senator McConnell. 



Senator McConnell. Thank you, Mr. Chairman. 

Rather than read a statement that is remarkably similar in 
terms of the facts to what we have just heard from Majority Leader 
Dick Armey, let me just, Mr. Chairman, ask that my statement in 
its entirety appear in the record at this point and make some ob- 
servations extemporaneously. 

The Chairman. Without objection, so ordered. 

Senator McConnell. We are talking here about savings and 
about choice. The savings Congressman Armey referred to are sub- 
stantial. We are talking about $246 billion over the next 5 years, 
which is considerably more than the American consumer is likely 
to achieve through the tax reductions that are currently being ne- 
gotiated between the Congress and the administration. So signifi- 
cant and demonstrable savings to the American taxpayer, No. 1. 

No. 2, choice — choice in two respects — choice to the individual 
consumer as to whether to continue in the current tort system or 
to opt out of that for a guaranteed savings and quick restitution, 
a quick payment, if in fact an injury occurs, and choice to the 
States. Unless the insurance commissioner is willing to certify that 
there is a 30 percent reduction in insurance premiums, the State 
can simply opt out of this. Governor Whitman called this a model 
of federalism, where the Federal Government is the first, but not 
the last, word. 

The savings State by-State, if we could look at this State-by- 
State chart, just to pick out States that might be of interest. For 
example, Missouri, it I can find it on there 

Senator Ashcroft [presiding]. It is at the top. 

Senator McConnell. Yes, right at the top. 

Senator ASHCROFT. That is where you would expect to find it. 
[Laughter.] 

Senator McConnell. As usual, right at the top. 

The average savings in Missouri we anticipate to be $188. In the 
State of Washington, $273. In New York, $417. All of those are 
States that might be of some interest to people in the room. 

Of course, Senator Gorton, I appreciate joining as one of the 
original cosponsors, as well as my good friend, Pat Moynihan, who 
has been familiar with this issue for many, many years, as he has 
been familiar with a lot of issues for many, many years. My good 
friend, the professor, always can manage to think of something new 
to say, even when you have had two previous witnesses talking 
about the same thing. 

So I am going to take my leave, Mr. Chairman. Thank you very 
much for having this. I am in charge of the bill that is coming up 
in 15 minutes. I will leave things in the capable hands of Senator 
Moynihan. 

[The prepared statement of Senator McConnell follows:] 
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Prepared Statement of Hon. Mitch McConnell, U.S. Senator From Kentucky 

ACROSS-THE-BOARD "TAX CUT" 

Imagine a tax cut that saves $246 billion over the next five years and has support 
from Republicans, Democrats, and leaders of the Reform Party. Better yet, this tax 
cut would not add a single penny to the deficit. Sound impossible? Not really. It's 
called Auto Choice. 

The Auto Choice Reform Act of 1997 offers the equivalent of a massive across- 
the-board tax cut to every American motorist. Specifically, Auto Choice will reform 
the nation's auto insurance system by giving motorists a low-cost alternative for 
persona] injury coverage that provides quicker, more comprehensive recovery of eco- 
nomic losses (including medical bills ana lost wages). 

Based on an analysis by the RAND Institute for Civil Justice, the Joint Economic 
Committee ("JEC") estimates that Auto Choice could save consumers $45 billion a 

£>ar — at no coat to the government. In fact, the five-year net savings from Auto 
hoice would be nearly three times the $85 billion savings promised in the budget 
agreement. 

Auto Choice can be summed up in two words: Choice and Savings. Consumers 
want, need, and deserve both. 

Very simply, the Auto Choice Reform Act offers consumers the choice of opting 
out of the pain and suffering litigation lottery. The consumers who make this choice 
will achieve a substantial savings on automobile insurance premiums. 

COSTS OP CURRENT SYSTEM 

However, before you can truly comprehend the benefits of Auto Choice, you must 
understand the terrible costs of the current tort liability system. 

The Nation's auto insurance system desperately needs an overhaul. And nobody 
knows this better than the American motorist-— who is now paying on average $757 
for automobile insurance. Between 1987 and 1994, average premiums rose 44 per- 
cent — nearly one-and-a-half times the rate of inflation. 

Why are consumers forced to pay so much? 

Because the auto insurance system is clogged and bloated by fraud, wasteful liti- 
gation, and abuse. 

First, let's talk about fraud. In 1995, the F.B.I, announced a wave of indictments 
stemming from Operation Sudden Impact, the most wide-ranging investigation of 
criminal fraud schemes involving staged car accidents and massive fraud i~ "" 



health care system. The F.B.I, uncovered criminal enterprises staging bus and c 
" 'mti in order to bring lawsuits and collect money from innocent people, but 
s and governments. F.B.I. Director Louis Freeh estimates that every American 



household is burdened by an additional $200 in unnecessary insurance premiums 
to cover this enormous amount of fraud. 

In addition to the pervasive criminal fraud that exists, the incentives of our litiga- 
tion system encourage injured parties to make excessive medical claims to drive up 
their damage claims in lawsuits. The RAND Institute for Civil Justice, in a study 
released in 1995, concluded that 35 to 42 percent of claimed medical costs in car 
accident cases are excessive and unnecessary. Let me repeat that in simple English: 
well over one-third of doctor, hospital, physical therapy and other medical costs 
claimed in car accident cases are for nonexistent injuries or for unnecessary treat- 

The value of this wasteful health care? Four billion dollars annually. I don't need 
to remind anyone of the ongoing local and national debate over our health care sys- 
tem. While people have strongly-held differences over the causes and solutions to 
that problem, the RAND data make one thing certain — lawsuits, and the potential 



for hitting the jackpot, drive overuse and abuse of the health care system. Reducing 
'* ose coats by $4 billion annually, without depriving one person of nee ' ' ' 
re, is clearly in our national interest. 



Why would an injured party inflate their medical claims, you might ask. It's sim- 
ple arithmetic. For every $1 of economic loss, a party stands to recover up to $3 
in pain and suffering awards. In short, the more you go to the doctor, the more you 
get from the jury. And, the more you get from the jury, the more money your attor- 
ney puts in his own pocket. 

In addition to the massive fraud encouraged by the liability system, seriously in- 
jured people are grossly undercompensated under the tort system. A 1991 RAND 
study reveals that people with economic losses between $25,000 and $100,000 re- 
cover on the average only 50 percent of their economic losses. People with losses 
in excess of $100,000 recover only 9 percent. 
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AUTO CHOICE GIVES CONSUMERS A WAY OUT 

The Auto Choice bill gives consumers s way out of this system of high premiums, 
rampant fraud, and slow, inequitable compensation. Our bill would remove the per- 
verse incentives of lawsuits, while ensuring that car accident victims recover fully 
for their economic loss. 

Now, I'd like to answer the question: what is auto choice? Let me first answer 
with what it is not. It does not abolish lawsuits, and it does not eliminate the con- 
cept of fault within the legal system. There will no doubt be less reason to go to 
court, but the right to sue is absolutely not abolished. 

What it does do is allow drivers to decide how they want to be insured. In estab- 
lishing the choice mechanism, the bill unbundles economic and non-economic losses 
and allows the driver to choose whether to be covered for non-economic losses (that 
is, pain and suffering losses). 

In other words, it a driver wants to be covered for pain and suffering, he stays 
in the current state system. If he wants to opt-out of the pain and suffering regime, 
he chooses the personal protection system. 

This choice, which sounds amazingly simple and imminently reasonable, is, be- 
lieve it or not, currently unavailable. Auto Choice will change that 

TORT SYSTEM V. PERSONAL PROTECTION SYSTEM 
Let me briefly explain the choices that our bill will offer every consumer. A con- 
sumer will be atle to choose one of two insurance systems. 

The first choice is the Tort Maintenance System. Drivers who wish to stay in their 
current system would choose this system and be able to sue and be sued for pain 
and suffering. These drivers would essentially buy the same type of insurance that 
they currently carry — and would recover, or fail to recover, in the same way that 
they do today. The only change for tort drivers would be that, in the event that they 
are hit by a personal protection driver, the tort driver would recover both economic 
and noneconomic damages from his own insurance policy. This supplemental first- 
party policy for tort drivers will be called tort maintenance coverage. 

The second choice is the Personal Protection System. Consumers choosing this 
of their economic losses, up to the lev- 



mot recovery 

.... ... „ , j. These drivers would give up recovery of pain and 

suffering damages in exchange for being immune from pain and suffering lawsuits. 
Personal protection drivers would achieve substantially reduced premiums because 
the personal protection system would dramatically reduce: (1) pain and suffering 
damages, (2) fraud, and (3) the bulk of attorney fees. 

Under both insurance systems — tort maintenance and personal protection — the in- 
jured party whose economic losses exceed his own coverage will have the right to 
sue the responsible party for the excess. Moreover, tort drivers will retain the right 
to sue each other for both economic and noneconomic loss. Critics who say the right 
to sue is abolished by this bill are plain wrong. 

BENEFITS OF PERSONAL PROTECTION SYSTEM 



less of whether someone else is responsible, will be paid for their 
The driver does not have to leave compensation up to the vagaries of how an acci- 
dent occurs and how much coverage the other driver has. A driver whose car goes 
off a slippery road will be able to recover for his economic losses. Such a blameless 
driver could not recover under the tort system because no other person was at fault. 
No matter when and how a driver or a member of his family is injured, the driver 
knows his insurance will protect his family. 

Second, the choice as to how much insurance protection to purchase is in the 
hands of the driver, who is in the best position to know how much coverage he and 
his family need. He can choose as much or as little insurance as his circumstances 
require, from (20,000 of protection to $1 million of coverage. 

Third, people who elect the personal protection option will, in the event they are 
injured, be paid promptly, as their losses accrue. 

Fourth, we will have more rational use of precious health care resources. Insuring 
on a first-party basis eliminates the incentives for excess medical claiming. When 
a person chooses to be compensated for actual economic loss, the tort system s incen- 
tives for padding one's claims disappear. 
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Fifth, Auto Choice offers real benefits for low-income drivers because the savings 



For many low-income families the choices aie stark: car insurance and the ability 
to get to the job, or medicine, new clothing or extra, food for the children. Or, they 
choose the worst alternative of all — driving without any insurance. Should we allow 
our litigation system to promote such unlawful conduct? 

Moreover, Auto Choice offers benefits to all taxpayers, even those who dont drive. 
For example, local governments will save taxpayer dollars through decreased insur- 
ance and litigation costs. This will allow governments to use our tax dollars to more 
directly benefit the community. Think of all the additional police and firefighters 
that could he hired with money now spent on lawsuits. Or, schools and playgrounds 
that could be better equipped. New York City spends more on liability claims than 
it spends on libraries, botanical gardens, the Bronx Zoo, the Metropolitan Museum 

of Art and r " .,,,.,„- . 

ity of life ii 

Last, we will create incentives for safer cars. Now, it actually costs more to insure 
a safer car. That's because a driver in a bigger car who is responsible for another's 
injury may have a bigger claim to pay. After all, the bigger, safer car may cause 
more damage to the person in a smaller, less safe car. So insuring a bigger, safer 
car costs more. But under auto choice and first-party coverage, insurance companies 
would reward customers with lower premiums for safer cars. 

The bottom line? We think that consumers should be able to make one simple 
choice: "Do you want to continue to pay $757 a year for auto insurance and have 
the right to recover pain and suffering damages? Or, would you rather save $243 
a year on your premiums, be promptly reimbursed for your economic losses, and 
forego pain and suffering damages?" 

It b really that simple. And, we're not even going to tell them which answer is 
the right one. Because that's not up to us. It's up to the consumer. We simply want 
to give them the choice. 

BROAD SUPPORT FOR AUTO CHOICE 
In closing, I'd like to do something 1 rarely do — quote The New York Times — 
which summed up the benefits, and indeed, the simplicity of Auto Choice: Auto 
Choice "would give families the option of foregoing suits for nonmonetary losses in 
exchange for quick and complete reimbursement for every blow to their pocketbook. 
Everyone would win — except the lawyers." 

Now, before I turn over the floor to Senator Moynihan, I'd like to share with you 
a scathing indictment of the tort liability system that was written more than a 
quarter of a century ago by a true visionary: 

No one involved has an incentive to moderation or reasonableness. The victim 
has every reason to exaggerate his losses. It is some other person's 

. Delay, fraud, contentiousness e 
maximised, and in the process the system becomes grossly inefficient and ex- 
pensive. Automobile accident litigation has become a 20th-century equivalent 
□f Dickens's Court of Chancery, eating up the pittance of widows and orphans, 
a vale from which few return with their respect forjustlice] undiminished. 
Well, those insightful and prophetic words were spoken by none other than the 
man who is here with me as an original co-sponsor today, my colleague from the 
state of New York, Pat Moynihan. Pat, it's taken over 25 years, but I think we're 
finally going to overhaul this broken-down auto insurance system. 

Mr. Chairman, this bill has broad support from across the spectrum. It should be 
obvious by the support and endorsements that this bill has already received that 
this is not conservative or liberal legislation. It is consumer legislation. I ask that 
the record include the statements in support of Auto Choice from the Republican 
Mayor of New York City, Rudolph Giuliani- the former Massachusetts Governor and 
Democratic presidential candidate, Michael Dukakis; and the Executive Director of 
the Reform Party, Rubs Verney. I also ask that the record include newspaper arti- 
cles and editorials in support of Auto Choice from The New York Timet, USA Today, 
The Chicago Tribune, The Oregonian, and The Philadelphia Inquirer. Finally, I ask 
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Senator ASHCROFT. Thank you, Senator McConnell. 
Senator Moynihan. It is a pleasure now to call upon the Senator 
from New York, Senator Moynihan. 

STATEMENT OF HON. DANIEL PATRICK MOYNIHAN, 
U.S. SENATOR FROM NEW YORK 

Senator Moynihan. Again, thank you, Mr. Chairman. I thank 
my dear colleague and a principal cosponsor. 

Sir, I would assume, and correctly I am sure, that you are all fa- 
miliar with the details of this legislation. I might presume to just 
take a moment to give you some of the background, and in particu- 
lar that we have here you will hear later perhaps from Jeffrey 
O'Connell, who is the McCoy Professor of Law at the University of 
Virginia and who has been involved with this throughout his career 
and taught me the subject a very long while ago. 

The automobile probably has had more externalities as econo- 
mists say than any incident in human history. One of them is in 
this area of insurance and compensation and litigation in the after- 
math of what are called accidents but which are nothing of the 
kind and are the source of so much of our misunderstanding. When 
you get a certain number of— well, I think in 1894, if memory 
serves, there were two automobiles in St Louis, MO, and they 
managed to collide. It has been thus ever such, a statistically pre- 
dictable number of these collisions — they are not accidents, they 
are foreseeable events. 

This began to be a subject of epidemiology in the 1940's. By the 
1950's, we had the hang of it. We knew what we were dealing with 
and how to approach it. 

The first thing we did — and it was done — the initiatives began at 
the State level — New York, I think it is fair to say. But in 1965, 
here in Washington, or 1966, we established the National Highway 
Transportation Safety Agency, with the notion to bring vehicle de- 
sign into a mode of passenger safety. 

At that time, automobile companies — well, the last thing in the 
world they would suggest was that their automobile was a car you 
could safely have an accident in. The other company had cars that 
had accidents, not your company. Now, on television, it is routine 
to see the design factors and air bags and seat belts advertised. 
That took a lot of learning, a lot of social learning, but it happened. 

Then the issue of litigation, insurance, and so forth took place. 
In 1967, if I could say, which would be just 30 years ago, I wrote 
an article for the New York Times magazine, which simply said, 
"Next, a new auto insurance policy." By Tiext, we would be follow- 
ing on from our beginning to understand the epidemiology of trau- 
ma to drivers. I had a good line, I think — that the most serious sec- 
ondary effect of the existing insurance system lies in its impact on 
the court. This process begins with the use of the police to enforce 
the traffic laws, as a result of which, the incidents of arrests by 
armed police in the United States is the highest of any society in 
history. 

You should not get used to being arrested by police. It is not 
much helpful. But then you go to the courts. Even then, litigation 
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involving automobile collisions was reaching something like be- 
tween 65 and 80 percent of all the civil trial cases tried in the 
United States. At this point, what this kind of litigation has done, 
it has driven out the concern of civil cases in other matters far 
more important to the society. 

It is easy to take 3, 4, 5 years to get a civil case litigated in many 
of our jurisdictions because the courts are inundated with this par- 
ticular form of case in which it is very hard to get any rational de- 
cision. There are very few witnesses to an "accident who can tell 
you what happened. It is too fast, too disorienting and so forth. 

This resolves that issue. You are not just getting savings for indi- 
viduals. You are saving a court system, which I do believe is in 
jeopardy from just being clogged up with this matter. I will not go 
to extreme, but supposing we litigated the Common Code. You 
would find yourself, you know, not getting very much for the effort 
and having to put aside other things of much greater importance. 

So we recommend this to you, sir. You have expert witnesses, 
which will be more informative than 1, but I just would want to say 
in closing that this issue has been with us for at least 30 years, 
and I do not think it could be said that we are impulsive in bring- 
ing it before you today. 

[The prepared statement of Senator Moynihan follows:] 



The Auto Choice Reform Act is designed to create a new option ii 

for consumers who would prefer a system that guarantees quick and complete c 
pensation. This alternative system would change moat insurance coverage to a 
marily first- party system from a third-party system and it would separate eoono 
and non-economic compensation by unbundling the premium. Therefore, drivers 
would be allowed to insure themselves for only economic loss or for both © 

Nearly forty years ago, I first became interested in the issue of auto-ir. 

form as a member of New York Governor Averell Harriman's Traffic Safety Policy 
Coordinating Committee. At that time, while working on auto-safety issues, I be- 
came convinced that as the number of automobiles increased, the number of auto- 
mobile accidents would, inexorably, also increase. And the problem with the current 
state of the insurance system begins right there. The basic flaw has to do first with 
the concept of liability in traffic accidents, and second, with the relationship be- 
tween the insurance company and the driver. A driver buys protection against the 
risk that he will negligently cause an accident that will injure another person. If 
that should occur, the driver's insurance company is responsible for compensating 
the victim. But this contradicts the very nature of traffic accidents. For most acci- 
dents liability is an elusive and unproductive question. It is the role of the liable 
party's insurance company to argue that the plaintiff's injuries — no matter how hid- 
eous — are not as serious as he or she claims. Determining these cases overwhelms 
the court system and in so doing, prevents real justice from occurring. Justice is 
possible only when it is done quickly and reflects the sense of what is right and 
what is wrong. The larger social need is to compensate thoae who are injured, or 
whose property is damaged, in such a way as not to bankrupt those who are puta- 
tively responsible. Much of the time it is impossible to determine who, if anyone, 
was to blame for the accident, but it is always possible to find out who gets hurt. 

Thirty years ago, in "Next: A New Auto Insurance Policy,* which appeared in the 
August 27, 1967 New York Times Magazine, I wrote: 

The most serious secondary effect of the existing insurance system, however, 
lies in its impact on the courts. This process begins with the use of the police 
to enforce the traffic laws, as a result of which the incidence of arrest by armed 
police in the United States is the highest of any society in history. The jam 
starts there, and is followed by a flood of accident litigation cases that derive, 
in part at least, from the original criminal case. We have now reached the point 
where accident litigation accounts for an estimated 65 to 80 percent of the total 
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civil court cases tried in the United States. This in turn has brought us to the 
point where delays in Justice here are the longest of any democracy on Earth. 
It now takes an average of 30.1 months to obtain a jury trial in the metropoli- 
tan areas of the Nation. In Westchester and Kings counties, it is SO months 
plus. In Chicago it is 69 months plus. 

A legal expert in the field, James Marshall, has argued that persons involved 
in or witnessing an automobile accident are not really capable of reconstructing 
it in court. The event ia too complex, and levels of perception too low. (How 
would a witness to a shooting respond to a question as to which way the bullet 
was traveling?) A fortiori the attempt to reconstruct such an episode three, four, 
or five years afterward ia nigh impossible. Thus the question must be asked 
whether a social concern of the highest order — the administration of justice — 
is not being sacrificed to one of a much lower priority, the reenactment of traffic 
accidents. (As indeed the whole cops-and-robbers, shoot-'em-up paradigm for 
managing the road system must be questioned. It was not just chance that the 
riots in Watts and Newark began with police arresting a motorist.) 

There is little likelihood, however, that greater efforts toward the administra- 
tion of justice — more judges, or whatever — would change matters. A New York 
survey has shown that of 220,000 annual claims of victims seeking to recover 
damages caused by another's fault, only 7,000 reach trial, and 2,500 reach ver- 
dict. Given the number and rate of accidents in the existing transport system, 
a kind of Malthusian principle governs the courts: the number of litigated cases 
will automatically increase to use up all the available judicial facilities and 
maintain a permanent backlog. At a time when issues of justice, violence, and 
civic peace are of immediate and pressing concern, to devote the better part of 
the judicial (and an enormous portion of the legal) resources of the nation to 
managing the road system is the kind of incompetence that societies end up 
paying for. 

Only one adult response is possible: the present automobile insurance system 
has to change * * *. 
In that article, I proposed two alternatives to traditional tort coverage as solutions 
for the problem. One was to have the Federal Government provide insurance (fi- 
nanced by a penny or so increase in the Federal gasoline tax) for injuries and eco- 
nomic losses, with claims being adjusted in a fashion similar to the workers' com- 
pensation system. The second alternative was along the lines of the current legisla- 
tion. For the past 35 years, Jeffrey O'Connell, the Samuel McCoy Professor of Law 
at the University of Virginia, has been figuring out the permutations of this second 
type of reform. It is his recommendations that shape today's legislation. 

Over 16 million motor vehicle accidents occur every year. The average amount of 
time it takes to receive compensation, for losses in a tort case is over eighteen 
months. Minimally injured parties are overcompen sated while victims of serious in- 
juries often fail to receive full restitution. According to a study by the RAND Insti- 
tute, people with economic losses of under $5,000 receive over two to three times 
that amount in compensation. People with $25,000 to $100,000 worth of losses, how- 
ever, currently are compensated for just over one-half of their losses, on average. 
The very seriously injured — those with economic losses of over $100,000 — receive 
compensation worth only 9 percent of their damages, on average. The current sys- 
tem does not work. Auto insurance, as I explained in the New York Times Magazine, 
"has become a — Twentieth-century equivalent of Dickens's Court of Chancery, eat- 
ing up the pittance of widows and orphans, a vale from which few return with their 
respect for justice undiminished." 

Our legislation would ensure more complete and more rapid recovery or losses for 
the people who incur them, and it would reduce the number of cases that presently 
overwhelm the courts. Finally, S. 625 would also significantly lower the costs of pur- 
chasing automobile insurance. For people who choose to insure themselves for only 
economic damages, this is akin to a $243 tax cut (according to a recent report by 
the Joint Economic Committee), only without any impact on the Federal budget. For 
New Yorkers, these savings would be even greater — an average of ^417 per driver. 
I thank you for inviting me to speak with you today and hope you will agree with 
us that the time for auto-insurance reform has come. 



Senator Ashcroft. Thank you, Senator Moynihan. I see that 
Senator Lieberman from Connecticut has joined you, and would 
call upon him to make remarks. 
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OPENING STATEMENT OP HON. JOSEPH L UEBERMAN, 
U.S. SENATOR FROM CONNECTICUT 

Senator Lieberman. Thank you, Mr. Chairman. It is always a 
pleasure. Thank you for holding this hearing. 

Senator Gorton, to be associated with and to be inspired by Sen- 
ator Moynihan, I am just thinking as he made the reference to the 
30 years of this effort that our joint inspiration and intellectual 
muse on this, Professor O'Connell is here, and at the public an- 
nouncement of this effort we talked about the length of time, Sen- 
ator Moynihan and I, which we had been motivated and inspired 
intellectually by Professor O'Connell. 

When he rose to speak himself, he said that if he had known this 
effort would take so long he would have taken on a much more 
manageable task 30 or 40 years ago when he started this, such as 
attempting to reform the Roman Catholic Church. 

Senator Moynihan. Yes. [Laughter.] 

Senator Lieberman. I know as a separated brother I make this 
reference with some respect and humility, but I thought it was sig- 
nificant. Thank you. 

Mr. Chairman, this is a remarkably sensible idea, this Auto 
Choice Reform Act. It responds to exactly the systemic problems in 
our courts that Senator Moynihan has spoken to, and it builds on 
the years of experience and, may I say, frustration that we have 
had at trying to reform our auto insurance system. I go back to the 
early seventies when I first heard about Professor O'Connell's work 
and I introduced a no-fault automobile insurance bill in Connecti- 
cut. 

At the time, the leader of this effort in the State legislatures was 
a young, Democratic State Representative from Massachusetts by 
the name of Michael Dukakis. It was actually the first time I met 
Mike Dukakis. History will show that in too many cases those who 
do not really favor auto insurance reform took control of the proc- 
ess in the State legislatures and made it a very imperfect — the 
truth is, a tainted test of the system by creating low thresholds 
which had the perverse effects of encouraging people to buildup 
enough medical bills, sometimes going to doctors of questionable 
motivation to get over the threshold, and therefore not much was 
saved. 

So people, the opponents of reform — I hate to use the pejorative 
term trial lawyers here, but some of the opponents of reform have 
been able to say well, look, you tried no-fault. It did not work. But 
we never really have had, except in one or two States, a real test 
of the basic notion of reform that Professor O'Connell and others 
have talked about, and I think this is it. The Auto Choice reform 
gives people a choice of whether they want to buy coverage for non- 
economic damages, and for those who do not, it gives them an op 
Eortunity to be covered just as they would be covered on their 
ealth insurance or home insurance, without a need to find fault, 
to be compensated for their injuries. 

The potential here for savings is enormous. Individually, on the 
average, we project that each American driver could save $240 a 
year, total savings of up to $45 billion annually. I can tell you, in 
my State of Connecticut, where for various reasons the auto insur- 
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ance costs are on the average higher, the savings can rise to $383 
peryear per car. 

The fact is that the current system is not working according to 
the test of whether it is compensating people who are injured. 

Senator Gorton, you and I have labored together in the cause of 
tort reform and other areas where the system is not working. There 
is a Rand Institute of Civil Justice study that shows that people 
who suffer economic losses — things like lost wages and medical 
bills— in the range of $25,000 to $100,000, are currently com- 
pensated for just over one-half of their losses on the average. 

The very seriously injured, those with economic losses of over 
$100,000, receive compensation worth just over 9 percent of those 
damages on the average. It is the people with the minimal injuries 
who are generally overcom pen sated as a way to get them out of the 
system, and that takes all sorts of time. 

So the system is not passing the most basic tests of justice. Peo- 
ple who are physically injured and therefore are quite literally in 
need do not receive the compensation when they need it Our 
courts are clogged, and, in a fundamental sense, the public has lost 
respect and confidence in our system of justice and sees it as a 
game, a kind of lottery, and a cynical game in which those who are 
the paper movers, the processors in the system, receive more than 
adequate compensation, and those who are injured do not. 

So I know that the battle, and you know, Senator Gorton, that 
the battle for tort reform is always a long march up a stiff hill, but 
by God, this makes sense. It gives people the choice and it says, 
based on the choice you make you will pay for it. For those who 
make the choice of not demanding or requesting rion economic dam- 
ages, pain and suffering, the cost of auto insurance will be remark- 
ably less and, incidentally, that will mean that poorer people will 
be able to afford auto insurance, which they cannot afford now, 
meaning that either we will stop forcing them to be lawbreakers, 
because many of them are now driving without auto insurance, or 
we will enable them to drive the cars legally, insured, that will 
take them to the work that they want to go to. 

So I know you will help us in this effort. You have been a great 
leader in it, and I thank the committee for hearing this matter and, 
who knows, this may just be an idea whose time has come, because 
the idea has been improved over and over, over the years, and the 
savings here — well, as I presume Senator Moynihan said, this goes 
beyond, well beyond what we are promising the people in a tax cut, 
well beyond, and it is, incidentally, quite broadly shared, these sav- 
ings. 

I know people talk about progress! vity, or lack of it over our pro- 
posed tax cut, and this goes to everybody who drives a car. 

So anyway, thanks to those who inspired this. You are going to 
hear from some real experts during the morning, and thank you for 
holding this hearing. I am very proud to be with this bipartisan 
group, and Senator McConnell I know is not here, but he has been 
a leader — he was here. 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Lieberman follows:] 
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Thank you. I am veiy happy to join with this bipartisan and bicameral group in 
testifying on the Auto Choice Reform Act, which, as my colleagues have mentioned, 
promises to save the average American driver over $240 annually and the American 
economy up to $45 billion annually. Even more importantly, it will do these things 
while at the same time producing an auto insurance system that operates more effi- 
ciently and promises drivers more certain and more speedy compensation. 

America's drivers are burdened today by an auto accident insurance and com- 
pensation system that is extraordinarily expensive and that does not work. Each of 
us currently pays an average of $785 per car annually for our auto insurance. This 
is an extraordinarily large sum, and one that is particularly difficult for people of 
modest means — and almost impossible for poor people — to afford. 

Perhaps those costs would be worth it if they meant that people injured in car 
accidents were fully compensated for their injuries. But under our current tort sys- 
tem, that often is not the case, particularly for people who are seriously injured. Be- 
cause of the need to prove fault and the ability to receive compensation only through 
someone else's insurance policy, some injured drivers — like those in one car acci- 
dents or those who are found to have been at fault themselves — are left without any 
compensation at all. Others have to go through years of litigation before receiving 
any compensation for their injuries. In the end, people who suffer minimal injuries 
in auto accidents generally end up overcompensatea, while victims of serious inju- 
ries often fall to receive full restitution. According to a study by RAND's Institute 
for Civil Justice, people who suffer economic losses — lost wages and medical bills, 
for example— in the range of $25,000 to $100,000 currently are compensated for just 
over one-half of their losses on average. The very seriously injured— those with eco- 
nomic losses of over $100,000 — receive compensation worth just 9 percent of those 
damages on average. Much of this shortfall is due to the high transaction costs — 
the 33 percent attorneys' fee regularly taken out of a plaintiff's recovery, for one 
thing — associated with the current system. 

These statistics show that our auto insurance and compensation laws violate the 
cardinal rule I think those or us in the business legislating have a duty to follow: 
to draft our laws to encourage people to minimize their disputes, and to encourage 
those who do have disputes to resolve them as efficiently, as economically and as 
quickly as possible. This ia particularly true when we are dealing with laws impact- 
ing on people who are physically injured, because injured people simply — and lit- 
erally—cannot afford to wait the years it often takes for a lawsuit to wind its way 
through our legal system. 

The laws governing our auto accident and insurance system do not now meet 
those simple criteria. They instead require consumers to pay extraordinarily high 
premiums to purchase auto Insurance. That auto insurance, in turn and as a result 
r broken legal system, does not bring seriously injured people either speedy or 
for their injuries, 
to Choice Reform Act, my 
e wondered, should people 
bought and paid for insurance policies — not be able to receive compensation for their 
injuries unless they find someone else who was at fault, sue them, go through poten- 
tially years of litigation, and collect from that other person? Why, we asked, couldn't 
auto insurance instead be more like health and homeowner insurance, where people 
know when they buy their policies that they will be compensated immediately Tor 
any covered injury, regardless of who caused the injury and without having to find 
and pay a lawyer and often suffer through years of litigation? 

Our Auto Choice proposal answers these questions by saying that there is no rea- 
son not to introduce reason into our auto insurance and accident laws. Senator 
McConneU has already explained how the bill works, and so I won't go over that 
ground again. But I will emphasize how dramatic the savings from thia bill would 
be. According the Joint Economic Committee's recent report, if all American drivers 
opted Tor personal protection insurance, they would save an average of $243 annu- 
ally on their auto insurance premiums. Drivers in my home State of Connecticut 
would see even better savings, putting an additional $383 per year into their pock- 
ets. All told, the American economy could save up to $45 billion each and every year 
under our proposal. 

* 'an, 1 think. „ 

e learned during our past experiences with no-fault 
laws. It would ensure that moat injured people receive immediate compensation and 
that we all could purchase auto insurance at a reasonable rate. As I said earlier, 
we as legislators do our best when we make sure that our legal system c ' 
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the potential for disputes in society and facilitates the resolution of those disputes 
that exist. The Auto Choice law would do exactly that. It would ensure that same- 
thing tens of thousands of us now have disputes about — who should compensate 
whom for car accidents — no longer would be the subject of disputes because every- 
one who is injured will know from the outset that they will be compensated, they 
will know by whom they will be compensated, and they will know they wilt be com- 
pensated without having to sue someone else first. Mr. Chairman, this bill would 
be a boon to the American driver and to the American economy. I thank you for 
allowing us to testify before you today, and 1 look forward to working with my col- 
leagues to see this bill enacted into law. 

STATEMENT OF HON. SLADE GORTON, U.S. SENATOR 
FROM THE STATE OF WASHINGTON 

Senator Gorton [presiding], I may say that as a cosponsor of 
this bill it was worth sponsoring the bill solely to give me the op- 
portunity to hear from Senator Moynihan and his sense of history 
and ruminations about philosophy and the elegance of his lan- 
guage, and with respect to you, Senator Lieberman, I guess 1 re- 
flect on the fact that this may be the only issue that we have been 
involved together that has lasted longer than product liability. 
[Laughter.] 

Senator Lieberman. That is true. 

Senator Gorton. But it is remarkable how similar these two 
issues are, in the sense that we have a system that is designed to 
spread risk and compensate people who suffer injury or loss, and 
as you both have pointed out so successfully the system we have 
now does neither at all well. 

It does not do justice in the sense of proportional compensation, 
and it is tremendously expensive with respect to its transactional 
costs and, as Senator Moynihan points out, slows down the admin- 
istration of justice in many areas in which judges and juries can 
come up with far finer results. 

So it also does tend to destroy our faith in a legal system when 
it creates controversy where controversy does not need to be cre- 
ated, so for both of your statements my thanks, and now, as Sen- 
ator Moynihan told you. Senator Lieberman, two of your other 
sponsors appeared in front of you, and now we have as our cleanup 
hitter Congressman Saxton, and we welcome him. 

Senator LIEBERMAN. Thank you. 

(The prepared statement of Senator Gorton follows:] 

Prepared Statement of Hon. Slade Gorton, VS. Senator Prom Washington 

It is testament to the signifies 

" ' ■' r v lellow r _ ....„ — .._,. , 

s consumers a quick-pay, low-cost policy to 
lat are now grossly inflated by the costs of 
damage claims for pain and suffering. While I strongly support the premise of this 
bill, there may be some questions about how it will work in practice. I look forward 
to having those questions addressed here today at what I hope will be just one of 
a series of hearings on this important measure. 

The critical term in the Auto Choice Reform Act is 'choke". Removing the per- 
verse incentives to inflate damages that our current system creates, and allowing 
consumers to make rational choices, lies at the heart of this bill. Unlike some other 
no-fault measures, the Auto Choice Reform Act gives consumers, and states, 
choices — choices which, if exercised, should significantly lower insurance premiums. 
For states, the choice is whether or not to offer the no-fault option to residents. A 
a opt out legislatively, or if a state Commissioner of Insurance shows that 
i will not result in a 30 percent decrease in bodily injury premiums 
r "PPI". If states choose to 
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offer the no-fault option, however, consumers still have the choice of whether or not 
to participate in the no-fault system. No driver will be deprived of her ability to sue, 
but instead, can choose between two systems. 

If they want, consumers can avail themselves of the new no-fault insurance sys- 
tem that the bill creates. If a consumer elects the Personal Protection Insurance 
(PPI) system, then, in the event of an accident, and regardless of fault, he or she 
is compensated by his or her own insurer for economic losses (such as car repair, 
medical expenses or most wages) up to the policy limit. The insured does not, how- 
ever, recover for non-economic losses (pain and suffering), snd may not be sued for 
pain and suffering damages. If the economic damages exceed the policy limit, how- 
ewer, the insured may sue for economic damages. By taking the often-inflated dam- 
ages for pain and suffering out of the equation, consumers choosing PPI should see 
aimificant savings in their insurance premiums. 

Motorists who choose not to participate in the no-fault system are allowed that 
option under this legislation. Again, the choice is with the consumer. By opting for 
what the bill refers to as Tort Maintenance Coverage, a TMC driver can keen a tra- 
ditional liability policy under which the insured can sue other TMC drivers for both 
economic and non-economic damages. To cover non-economic damages in accidents 
with PPI drivers, who TMC drivers cannot sue for non-economic damages, the TMC 
driver can purchase a supplemental policy snd recover the non-economic damages 
from her own insurer. 

What does all of this mean? The New York Times perhaps summed it up best in 
an editorial that predicted that Auto-Choice "would give families the option of fore- 
' aiy losses in exchange for quick ai ' ' ' ' 

;ir pocketbook. Everyone would wit 
e that this hearing fa being held ii 

niHjuiuuuw ||w UBV>/erS Of America, ATLA, "AutO Politiku ^uuumi. niniLmB 

annual convention. Not surprisingly, ATLA has already circulated a Legislative Up- 
date entitled "Senate Choice" No-Fault Proposal Devastating Blow for Good Driv- 
ers." As always, ATLA has presented itself up ss the protector of consumer rights. 
Presumably, I, as well as my colleagues who are co-sponsoring this measure. Sen- 
ators McConnell, Lieberman, Moynihan, and Grams (all notorious despoilers of con- 
sumers rights) are in cahoots with the insurance industry to gouge the auto insur- 
ance policy holder. How ironic that ATLA does not once in its manifesto note that 
it is the trial attorneys who reap the greatest benefits from the current auto insur- 
ance system. 

ATLA's interest in perpetuating the current system, under which it benefits so 
handsomely, raises questions about its claims to be representing consumer interests. 
I find it interesting, and heartening, however, that in a recent NPR interview, the 
Senior Policy Analyst for Consumer's Union, Bill Ahem, stated that Consumer's 
Union, despite its earlier opposition, does not oppose this legislation, and that "this 
proposal clearly would go a way toward helping the problem. 

I look forward today to examining more closely the strengths, and weaknesses, if 
any, of this admirable proposal as we strive to craft legislation that will truly bene- 
fit the American consumer. 

STATEMENT OF HON. JIM SAXTON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW JERSEY 

Mr. Saxton. Senator, thank you very much. It is a pleasure to 
be here. 

Let me just say at the outset that much that is in my written 
statement, Senator, has already been said. 

Senator Gorton. Your entire written statement will be in the 
record and, by the way, so will mine. 

Mr. SAXTON. Thank you very much. 

Let me just make several points which I think are particularly 
important Senator Moynihan talked a bit about the history of leg- 
islative efforts to try to change automobile insurance across the 
country, 

I do not go back 30 years with the issue, but I do go back as a 
member of the State legislature in my home State of New Jersey, 
and I had to smile this weekend because I saw something in the 
borne news that amused me, at least That is because I remember 
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in 1981 New Jersey had the highest automobile insurance pre- 
miums in the country, and then Governor Tom Kean decided that 
we were going to collectively in New Jersey do something about it. 

And so the legislature, it seems to me, broke for recess sometime 
in the middle or late June, and those of us who were interested in 
this subject and on the appropriate committee began to meet with 
Governor Kean, and we met the entire summer. Although we 
passed some kind of automobile insurance reform, which made 
some changes around the fringes, automobile insurance premiums 
continued to be quite high, because we did not do anything to dra- 
matically change the structure of the system. 

Last weekend, when I was home, some members of the Minority 
in the State legislature began to circulate a petition to call, this 
summer in 1997, the legislature back, because automobile pre- 
miums in New Jersey are the highest in the country, and they peti- 
tioned Governor Whitman to call the legislature back into session 
to do something about this. 

I guess what that tells me is that the best thing we can do in 
passing this bill is to change the dynamics of the processes and of 
the debates that take place all across the country. 

If we were to put in place a system where American drivers said, 
golly, on average we can save $240-some dollars if we opt into this 
new program and in New Jersey we can save $342 per driver if we 
opt into this new program; and if the State legislatures begin a de- 
bate with that as a back-drop; and with the assurance that con- 
sumers would be able to have those kinds of savings, and under- 
standing what it is that they would be opting into or out of, I be- 
lieve it would significantly change the dynamics of the debates in 
the 50 States. 

Not all States have the same needs, however. I often travel up 
and down the New Jersey Turnpike, which is probably one of the 
most heavily traveled roads in the country. As a matter of fact, it 
is not unusual to drive up the New Jersey Turnpike and traffic is 
moving somewhere between 60 and 70 miles an hour, bumper to 
bumper. 

Not long ago, at the same time, I drove from Denver to Casper, 
WY, and I think on that wonderful interstate highway I probably 
saw more antelope on the plains than I did cars on the highway. 
and that says to me that not all States have the same needs, ana 
that is why the Federalism provisions in this bill are so vitally im- 
portant. 

The State legislatures can adopt the Federal program. They can 
keep their own program, and, as a matter of fact, they can change 
their own programs in any way they want to, just so they do some 
kind of reform; it satisfies the provision of this bill. 

As a matter of fact, to make it even easier for the States to deal 
with the requirements of this bill, the insurance commissioners in 
the States can do a study and, if they determine that their State 
would not save at least 30 percent on bodily injury premiums with 
the new program, the insurance commissioner can himself or her- 
self just opt the State out of the program. 

So I think that is very important. We do not force the States to 
do anything except to take a look at their program with the back- 
drop of the potential savings as provided by the Federal bill. 
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Let me make another point, which I think is equally important. 
There have been some charges that this is bad for low-income peo- 
ple. Senators, in my State low-income people need relief even more 
from die disproportionately high premiums that they suffer under 
New Jersey's current program. 

In urban areas, where many of the low-income folks live, pre- 
miums are just sky high. An individual in Camden, NJ, can pay 
$2,000 a year for insurance on an old car. Now, it is no wonder that 
those folks in Camden, NJ, would opt to buy food or pay their rent 
and drive a car illegally without insurance. It is just no wonder. 

And those folks in Camden, NJ, under this bill, if New Jersey 
adopted this program, would save something in the neighborhood 
of 30 to 44 percent of their premium, so instead of paying $2,000 
maybe they would pay something closer to $1,000, still a high pre- 
mium, but at least somewhere close to 50 or 60 percent of what 
they otherwise would have paid. 

In Philadelphia the premium structure would be also around 
$1,800. In St. Louis, MO, a 40-year-old female would pay some- 
thing in the neighborhood of $1,350 for auto insurance, and under 
the Federal program that person would get around a $365 reduc- 
tion in her premium for choosing to get out of the pain and suffer- 
ing lottery and to become insured on an individual basis, on a first- 
party coverage basis. 

The final point that I would like to make is that this Federal pro- 
gram does not force anything on anybody. It does not force any- 
thing on the States. It does not force anything on any driver, ei- 
ther. People can choose to be covered on a first-party basis, or they 
can choose the current State program that they are in. 

So, Senators, I just think the time has come for this, and again, 
I think the most important part of it is that it changes the dynamic 
of the debate in the States oy letting people all across the country 
know that there are choices to be had and just like someone can 
choose to drive a Lincoln Town Car or a Ford, they would now be 
able to choose under this program to buy expensive insurance or 
less expensive insurance. 

Thank you very much. 

[The prepared statement of Representative Saxton follows:] 



Mr. Chairman, members of the Committee, thank you for inviting me here today 
to testily on an issue of vital importance to all Americans: the coat and efficiency 
of automobile insurance. For low-income families and inner city residents in particu- 
lar, the high price of auto insurance can cause true hardship and threaten their 
standard of living. Middle class families and suburban residents also suffer from a 
system that demands high premiums yet fails to fully compensate accident victims 
for their medical and wage losses. 

There are two principal points I wish to make, each of which I will explore in 
greater detail. First, the existing lawsuit-driven compensation system hits low-in- 
come and urban drivers the hardest. This system is, by nature, regressive. Low-in- 
come individuals and urban residents suffer the most from the current system's defi- 
ciencies, and therefore stand to gain the most from the reforms embodied in the 
Auto Choice legislation I have introduced in the House, along with Majority Leader 
Dick Armey and other Members of Congress from both political parties. 

Second, middle class drivers need relief as well. Excessively high premiums take 
money from the family budget that could be better spent on items such as edu- 
cation, health care, or a home mortgage. Moreover, today's high premiums dont give 
families much for their money. In today's liability-driven system, the seriously in- 
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i. Middle class families 
„ „ . artistically covers all of 

their economic losses up to policy limits. 

For example, in the suburbs of Camden, New Jersey, a married couple with one 
car and a 17-year-old daughter, all with clean driving records, would nave to pay 
over $2,000 a year for an insurance policy with good coverage. Even for middle-class 
families, that is a lot of money thn' could be spent on more valuable expenses such 
as sending their child to a better school, buying a safer car, or paying for health 
care costs not covered by their health insurance plan. 

This Auto Choice reform would address both of these concerns and produce sub- 
stantial savings. According to a Joint Economic Committee study released earlier 
this year. Auto Choice would save 31 percent on the average driver's insurance pre- 
mium. That translates to an average of $243 for each driver in America. In my 
home state of New Jersey, the savings would be even greater, approximately $342 
per vear. If all drivers switch to the new Auto Choice policy, nationwide savings 
would total $45 billion. 

LOW INCOME DRIVERS 

Automobile insurance is a fact of life for most Americans who drive a car. Perhaps 
the most adversely affected people, however, are those at the very bottom of the in- 
come ladder — families whose income is less than half of the poverty line. A study 
of such families in Maricopa County, Arizona found that when the poorest families 
buy auto insurance, they are forced to spend an average of one-third of their family 
income. Moreover, the study revealed that half of low income families had to put 
off paying for other major expenses such as food, rent, or their mortgage payment. 

Of course, faced with having to make such sacrifices, some drivers choose instead 
to enter outlaw status as an uninsured driver. The dilemma faced by low income 
families is understandably tough: either they obey the law and sacrifice a huge por- 
tion of their income; or they break the law and spend the money on essential items 
such as food and shelter. That's not much of a choice. 

URBAN DRIVERS 
In addition to low-income drivers, a second group of consumers who lose out under 
the current system are people living in heavily urban areas. This is of particular 
concern for my home state of New Jersey, which is one of the most urbanized states 
in the Nation. Perhaps more than any other segment of society, America's urban 
dwellers are suffering from an inefficient and costly auto insurance system. The 
problems in many cities are clear 

• fraud and abuse have become rampant; 

• uninsured drivers are reaching epidemic levels; 

• the high cost of auto claims is straining local government budgets; and 

• the premium disparity between urban and suburban regions contributes to the 
exodus of middle class families from cities and further erodes the urban tax base. 

The experience of Washington, DC helps illustrate the problem. Between 1986 
and 1994, die number of accidents in the District fell 22 percent. The number of 
accident-related lawsuits, however, skyrocketed 137 percent over the same time pe- 
riod. Clearly there is something wrong in a system where the number accidents is 
going down, yet the number of lawsuits is going up. 

Other cities exhibit similar trends in claiming behavior. The predictable result is 
that premiums for urban residents are typically much higher than those of other 
drivers. According to one study by an economist at the National Association of In- 
surance Commissioners, the average premium for automobile liability insurance is 
32 percent higher in major cities than in other parts of the same state. 

This statistic, however, masks the true magnitude of the problem, since in some 
cities the disparity is far, far greater. 

• In Philadelphia, for example, a relatively limited insurance policy for a married 
adult male with no accidents or traffic violations costs approximately $1,800 each 
year. Moving to one of the nearby suburbs, however, could cut that amount by more 
than half— a savings of more than $900 just by virtue of moving out of Philadelphia 
County. 

• The contrast is equally stark in St. Louis, Missouri, where the average annual 
premium for a married 40-year-old female with a clean driving record is around 
$1,350. In the nearby suburb of Valley Park, the same policy for the same person 
costs just $834, a difference of 62 percent or $520. 

The fundamental reason why premiums are so much higher in urban areas is that 
the costs to provide insurance are greater in urban areas. Not only are accidents 
'a big cities, but when accidents do occur, they are more likely to re- 
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claim; they are more likely to involve an attorney; and they 
are more imeiy w> snow signs of fraud or injury exaggeration. 

Part of the problem is that even though accidents in urban centers tend to be less 
serious, the rates of personal injury claims are much higher. For example, in the 
state of California, there are 45 injury claims for every 100 accidents. In the metro- 
politan Los Angeles area, however, the claiming rate jumps to an incredible 99 for 
every 100 accidents. In other words, the probability of an accident resulting in an 
insurance claim in Los Angeles is more than double the state average. 

AUTO CHOICE SOLUTIONS 

Trie only way to truly bring these problems under control is to eliminate the per- 
verse incentives embedded in the system that push up costs and encourage fraud 
and abuse. For example, the allure of "pain and suffering" awards can be very entic- 
ing. Since pain and suffering awards are calculated as 2 or 3 times the medical and 
wage loss, there is a powerful incentive to inflate one's damages and pursue legal 
action. Auto Choice represents real reform because it allows drivers to exit the liti- 
gation-driven tort system and buy a lst-party policy that gives individuals greater 
control over their own compensation in case of a car accident. 

As already mentioned, Auto Choice would save 31 percent on the average pre- 
mium. However, because low-income drivers generally do not buy the optional prop- 
erty damage coverage, Auto Choice savings for the low-income drivers are consider- 
ably greater — approximately 48 percent. Auto Choice therefore represents potential 
savings of hundreds, if not thousands of dollars each year for such drivers. 

As importantly, Auto Choice could have a tremendous impact on our nation's big 
cities. There can be no doubt that premium differentials of 32 percent, 50 percent, 
and sometimes 100 percent contribute to the middle-class flight from cities. By help- 
ing to reduce the disparity in premiums between inner cities and suburbs. Auto 
Choice may be able to help cities from losing their tax and employment base. Subur- 
ban residents would also benefit from a policy that provides quicker and more com- 
Clcte compensation, and allows families to devote more resources to educational and 
ealth expenses. 

Interestingly, Auto-Choice can also play an important role in welfare reform. It 
is widely recognized that in order to get people off welfare, you need to get them 
a job. What has received less attention, however, is that having a car can be crucial 
in keeping that job. Inner city welfare recipients often complain that the only good 

1'abs are out in the suburbs, and that there is no practical way to access such jobs, 
ly making car ownership more affordable, Auto Choice can play a role in helping 
people get and maintain jobs. 

As a concerned citizen, I have a natural desire to help those families who face 
financial hardship. As a Representative who has seen many failed efforts by the 
Federal Government, however, I am generally opposed to expanding government as- 
sistance programs or mandating new benefits that make creating a job more dif- 
ficult. Auto Choice helps resolve this dilemma: it puts more money in the pockets 
of low income families, without generating new entitlements or straining the exist- 
ing welfare system. Moreover, it achieves these savings while at the same time giv- 
ing them better coverage for their economic losses in case of an accident. 

Quito simply, the Auto Choice Reform Act represents the largest urban and low- 
income aid package to be considered by Congress in years. Clearly, no single piece 
of legislation is a panacea for all the problems discussed here. Auto Choice, however, 
would make available billions of dollars each year to the residents of inner cities 
and low-income drivers. In today's fiscally constrained budget environment, this rep- 
resents a potent tool for policy makers. 

Mr. Chairman, thank you for holding this hearing. I look forward to any questions 
you might have. 

Senator Ashcroft [presiding]. There is a vote underway in the 
Senate, which vote has about 8 minutes remaining. I would antici- 
pate it would be difficult to begin the next panel of witnesses and 
allow time for us to get to the vote, so let me recess the hearing 
until 10:25, and at 10:25 we will promptly reconvene the hearing, 
and I would ask that the members of panel No. 1 — that is Professor 
Jeffrey O'Connell, UVA Law School, Mr. Harvey Rosenfield, and 
Andrew Tobias, be ready to provide testimony at 10:25. 

[Recess] 

Senator Ashcroft. The committee will come to order. 
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I ask for the indulgence and pardon of the individuals who were 
here conscientiously at 10:25. The 15-minutc vote extended to be 
about a 25-minute vote instead, and as a result, you have again 
learned never believe anyone in the Senate when they tell you 
something. 

It is my pleasure now to call upon Professor Jeffrey O'Connell of 
the University of Virginia Law School, and to invite his testimony. 
Professor O'Connell, 1 believe that we would like to ask you to 
make your remarks in a 5 minute timeframe. The committee would 
welcome any additional submissions that you would make, and 
would include as part of the record those submissions. Professor 
O'Connell. 

STATEMENT OF JEFFREY O'CONNELL, PROFESSOR, UNIVER- 
SITY OF VIRGINIA LAW SCHOOL, CHARLOTTESVILLE, VA 

Mr. O'Connell. Thank you, Senator. 

It turns out that this issue goes back a lot longer than even Sen- 
ators Moynihan and Lieberman indicated. There was a very promi- 
nent report from the Columbia University Council for Research in 
the Social Sciences in 1932, which exhaustively examined the auto 
insurance tort system in the United States and identified a lot of 
the difficulties that have been identified here, the dilatory pay- 
ment — the fortuitous payment, the transaction costs — and rec- 
ommended a solution calling for payment without reference to fault 
for economic loss. That was 65 years ago, two-thirds of a century. 

It was approximately 40 years later that these first no-fault laws 
were passed, and, as was indicated in the testimony prior to mine, 
those laws on the whole were warped experiments. We are going 
to hear from the Commissioner of Georgia, and let me just tell you 
what Georgia did. Georgia enacted a no-fault law which provided 
for $5,000 of no-fault benefits, one-third of what they required peo- 

file to buy for tort liability insurance for personal injury, and the 
aw allowed motorists to sue if their medical expenses, guaranteed 
by the no-fault benefits, exceeded $500. 

Now, $500 is a rather derisory flag to put in front of a trial law- 
yer as to achieving medical bills beyond that, and that is precisely 
what happened in Georgia and Massachusetts and many other 
States that enacted these very low thresholds over which one could 
sue in tort, with the result there was huge double dipping. People 
were both getting the no-fault benefits and often abusing the no- 
fault benefits in order to get over the threshold and then suing in 
tort. 

But let me say this is an issue surrounded by contention, by ca- 
cophony, by polemics, and you are going to hear, not only today, 
but throughout the consideration of this bill, partisan, bitter talk 
from me, from my colleague to my right, from everybody concerned 
with this. They are going to hurl a lot of data at you that is going 
to be stupifyingly complex, diametrically opposed one to the other; 
actuarial science, as it is laughably referred to, is anything but a 
science; there are all kinds of variables that go into estimates; but 
what I come to say to you is that it is true that this bill makes 
your job much easier, because you do not have to believe me, you 
do not have to believe Harvey, you do not have to believe anybody. 
All you have to ask yourself is this question: Is the tort system, 
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identified 65 years ago as a grave problem, sufficiently meritorious 
that it should continue to have a monopoly in the manner in which 
personal injury claims are paid, either totally or above a threshold 
that the States define. Is it that good? 

Once you phrase the question that way, it is a lot easier question 
to answer. You do not necessarily have to believe everything I say, 
but you can be very skeptical about the people who say the tort 
system is so good it ought not to be other than a monopoly. Every- 
body must have it. That is a tough row to hoe, given the length of 
the time that its inadequacies have been pointed out It mpy very 
well be that the proposal made, in which I have had a substantial 
role, in S. 625, will not work as well as we say it will. But it will 
be tested. It will run against the tort system. If it fails, people will 
not buy it What we have now is a failed system, at least arguably, 
that everybody is forced to buy. 

Let me say vis-a-vis the data, and it is very confusing — it is con- 
fusing to me, who spent a lifetime trying to unravel it — but I have 
worked with the RAND Corporation. Now, RAND Corporation is a 
hugely respected organization, and I have dealt with them exhaus- 
tively on this issue, and they have not been partisan. They have 
been skeptical, honorable, and scrupulous in questioning me about 
this proposal. So their estimates, while you do not have to buy 
them as gospel, are an indication that this proposal will offer ad- 
vantages to the consumer. 

On this score, let me finish by saying that when it is said by my 
friends in the trial bar and their allies that no-fault is much more 
expensive than the present system, and also that the poor will be 
lured into buying it, that seems rather inconsistent. We ought to 
ask him to say which will it be, is this new coverage going to be 
more expensive, in which event pretty clearly the consumer will not 
buy it. 

If you believe that the insurance industry is made up of a cartel 
of 1000 members, all of whom are going to conspire to charge more 
for this new coverage and charge less for this new coverage than 
it really should be charged and more for tort liability than is justi- 
fied, then I think one has belief in the conspiratorial powers of the 
insurance industry that are really wild. If you look at the yellow 
pages of any phone directory in the United States, you will see 
countless ads by insurance companies that say bring us your policy, 
and we will tell you whether or not we can charge you less. 

Incidentally, if you look at the same yellow pages and see the lit- 
erally scores of pages by the trial bar, the personal injury bar, and 
listen to their ads on television, you will never find an ad that says 
by a trial lawyer, I will charge you less than my competitors. He 
will not even tell you what he will charge. So when die battle is 
over, who is in a position to run a cartel? I think maybe the trial 
lawyers are champions compared to anybody else. 

But let me say you do not have to decide I am right. All you have 
to decide is, is the tort system so good it ought to continue to have 
a monopoly? 

[The prepared statement of Mr. O'Connell follows:] 
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CONSUMER CHOICE IN THE AUTO INSURANCE MARKET 

John Garamendi, California's powerful insurance commissioner, surprised his 
ataffone day by declaring that henceforth, "no-fault" insurance would be called "per- 
son al -protection" insurance in his office. "What's the difference?" asked an aide at 
a staff meeting. "About a million votes," replied Walter Zelman, a Garamendi dep- 
uty. Stephen K. Yoder, Insurance Regulator in California Woos Voters, Bashes 
Firms, Wall St. J., Aug. 10, 1992, at 1. 
The Prment Situation 

It was the often ■acknowledged— and even arguably horrendous — inadequacy of 
traditional tort liability as applied to personal injury suffered in automobile acci- 
dents that led to the enactment of no-fault insurance laws in many states. Stephen 
J. Carroll et al., No-Fault Approaches to Compensating People Injured in Auto- 
mobile Accidents 7-9 (RAND Institute for Civil Justice 1991). "Fifteen states," stat- 
ed RAND in 1991, "now have a no-fault plan that includes some form of tort thresh- 
old that limits access to the liability system" Id. But see infra note 22. Why has 
no-fault liability also — at least in the eyes of many — earned a bad name? And, more 
importantly, what kind of new reform can we effect to free us form the inadequacies 
of both tort law and no-fault laws? 

In 1991, the RAND Corporation published an appraisal of no-fault laws, being 
careful to make clear that RAND itself neither supported nor opposed no-fault re- 
forms. See Stephen J. Carroll & James S. Kakalik, No-Fault Automobile Insurance: 
A Policy Perspective (RAND Institute for Civil Justice 1991). As the summary of the 
RAND study noted, disputes about auto insurance continue to excite debate. Id. at 
"i. Critics of the tort system insist that its costs are too high and that its payments 

"' efficient, " " ' ' ..>>.... 

o-fault li , 

PD? payments. Insurance payments that do not take account of fault are usually 
termed personal injury protection or personal protection insurance payments, in ei- 
ther case commonly nicknamed "PIP," infringed upon fundamental legal rights of 
victims to recover both economic and non-economic — principally pain and suffer- 



True reform should involve a fair trade, ejf. making it easier for claimants to be 

f>aid promptly but paying them less, as under workers' compensation lawa, thereby 
owering fortuity, delay and transaction costs. 

In this respect, pertinent is a Federal bill sponsored by Senator Mitch McConnell 
(R. KY) and based on ideas advanced by myself and co-authors. (The bill has a ratti- 
er novel approach to Federalism and tort reform which will be discussed at the end.) 
As to the bill's pertinence to auto insurance, threshold no-fault plans completely 
bar entry into the tort system for pain and suffering unless the injured person is 
at least relatively seriously hurt. That "seriousness" level is sometimes set by verbal 
descriptions and sometimes by a dollar level of medical expenses which has to be 
surpassed. "Add-on" no fault plans, on the other hand, allow any person to bring 
a trot suit for pain and suffering, with the only restriction that one would have to 
subtract one's no-fault benefits from any tort award. No-fault plana can require a 
claimant to deduct from one's no-fault benefits amounts one receives from other 



sources to pay one's medical expenses or lost wages, i.e., one's collateral si 

It turns out, though, that allowing no-fault benefits plus access to tort suits not 
only under add-on plans but under threshold plans is very expensive. 

The original hope was that no-fault laws would provide compensation to many 
more accident victims than are paid under traditional tort liability systems, and 
with faster payments and far lower lawyers' and adjusters' fees, along with not pay- 
ing for pain and suffering. Thus no-fault insurers could pay more people for less 
money. But the original no-fault concept has been "undermined" because the system 
is being used more and more frequently to incur enough health-care costs to allow 
motorists both to collect no-fault benefits and to trigger a built-in right to sue based 
on fault about the statutory threshold. 

ioee fount 
SSI (1995); 55 Md. L. Rev. 160 (1996), and 1 Conn. Ins 
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Introduction 

A series of articles by member* at RAND'S Institute for Civil Justice, the Uni- 
versity of Virginia Law School, and the Hudson Institute deal with reform of auto 

' * 1 One. Jeffrey CConnell et 

. I Md. L. Rev. 1016 (1993) 
[hereinafter Maryland One], and Maryland Two. Jeffrey CConnell et al„ The Costs 
of Consumer Choice for Auto Insurance in States Without No-Fault Insurance, 64 
Md. L. Rev. 281 (1996) [hereinafter Maryland Two]. Additional articles are a dis- 
"" is further updated data become available. See, e.g., infra note 61. 
concern allowing motorists to opt out of the status quo by purchas- 
ing nrst-pany auto insurance payable without reference to fault for personal injury,. 
This Article defines a no-fault law as one that mandates the purchase of auto insur- 
ance payable by one's own insurer for economic loss without reference to fault, and 
that also precludes accident victims from recovering noneconomk damages in tort 
unless they can prove another person was at fault and their losses exceed a thresh- 
old defined by the no-fault law. Such no-fault laws are distinguished from "add-on" 
laws, which similarly require insurers to pay their own injured insureds for eco- 
nomic losses without regard to fault, but do not limit the right of injured parties 
to claim for noncconomic loss above any threshold, coupled with abolition of claims 
for pain and suffering both by and against them (except for drunken, drugged, or 
intentional misconduct). All three articles adopt terminology whereby under either 
a no-fault or add-on system, insurance payable for economic loss without regard to 
fault is termed personal injury protection (PIP). In some states, such coverage is 
termed personal protection insurance, also commonly termed "PIP". 

Since Maryland Two, RAND has done a further study. Stephen Carroll et al., 
RAND Institute for Civil Justice, The Costs of Excess Medical Claims for Auto- 
mobile Personal Injuries (1996), exposing the flaws inherent in a no-fault system 
that allows tort claims for noneconomk damages (usually pain and suffering) for 
claims about a threshold. Because pain and suffering damages are generally cal- 
culated as a multiple of medical bills, there ia an incentive on the part of an injured 
claimant to pad those bills. Id. at 5-6. Thus, for every dollar incurred in medical 
bills, an injured party can receive two, three, or more times as much compensation 
in pain and suffering damages. Insurance padding is not only lucrative for claim- 
ants, who receive several times their economic loss, but also for health care provid- 
ers (including, and perhaps especially, chiropractors) who receive additional busi- 
ness, and for lawyers who receive their contingent fees out of the pain and suffering 
component. Charles Worlfram, Modem Legal Ethics 628 n.l (1986). The new RAND 
study makes a distinction between "hard injuries that are objectively verifiable — 
for example, the loss of a limb or a fracture detected by an x-ray — as opposed to 
"soft" injuries such as sprains and strains, which are not so objectively verifiable. 

Carroll et al., supra note 29, at 10. The latter thus present an opportunity to ex- 
aggerate an iniur/s existence or severity. No-fault auto insurance laws in effect in 
New York and Michigan, more than in other states, have largely taken the profit 
out of unnecessary medical bills by virtue of their relatively high verbal thresholds 
below which claims for pain and suffering are barred. See supra note 8. RAND 
found that in those states seven soft-injury claims are made for every ten hard-in- 
jury ones. Carroll et a)., supra note 29, at 13. In Hawaii, where a no-fault law with 
a dollar threshold provides a greater incentive for exaggerating claims, there are 
nine soft-injury claims for every ten hard-injury claims. Id. In California, a state 
without any no-fault law and where the tort system is therefore unimpeded by any 
barrier to tort claims, twenty-five soft-injury claims are filed for every ten hard 
ones. Id. 

On this score, after Massachusetts amended its automobile no-fault law in 1988 
to require a higher threshold of economic damages before tort claims would be al- 
lowed, the next year the median number of treatment visits per claim for auto- 
mobile injuries rose radically from 13 to 30 per claim, or a 131 percent increase, 
Sarah S. Matter & Herbert I. Weisberg, Medical Expenses and the Massachusetts 
Automobile Tort Reform Law: A First Review of 1989 Bodily Injury Liability Claims, 
10 J. Ins. Reg. 462, 488, tbl. 12 (1992). Even for fracture treatments, health care 
visits increased in 1989 by 60 percent following the higher no-fault threshold law. 
Similarly, a study by the Insurance Research Council of 1990 auto tort claims in 
Hawaii revealed that the median number of treatment visits by claimants to chiro- 
practors was a remarkable fifty-eight, with one-quarter of such claimants having 
more than eighty-four visits. Insurance Research Council, Automobile Claims in Ha- 
waii 2, 16-27 (May 1991). The graph below from the new 1996 RAND study shows 
the distributions of medical costs for soft-injury claims in Hawaii and New York. 
Carroll et al., supra note 29, at 16. The vertical line in the graph indicates Hawaii's 
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interstate differences in medical costs and treatment pattern 

As can be seen from the graph, the distribution of medical coats in New York rises 
quickly, peaks, and then declines sharply to the right. The large majority of soft- 
injury claims in New York entails relatively small medical costs, with very few anch 
soft-injury claims exceeding Hawaii's threshold. Id. 

Hawaii s distribution also rises sharply, flattens out, and then begins to drop off 
at a relatively low level of medical costs. Note that the horizontal axis is a loga- 
rithmic scale: Equal intervals indicate equal percentage differences. Id. It then 



turn* up again, rising sharply through the threshold, and then peaks above the 
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L the distribution of adjusted medical coats in Hawaii shifts substantially to the 



old before finally falling off. 

itiaf portion of Hawaii's soft-injur. ... _ 

red with New York, with its strong verbal thresh - 



! for medical costs 



right, as one would expect given the incentives built into Hawaii's no-fault system. 
Id. For a report on a Hawaii no-fault auto bill that would have abolished both large 
and smalt claims for noneconomic loss (with no choice of retaining tort coverage in 
place of PIP benefits) but was vetoed by the governor, see Alfred Haggerty, Hawaii 
Legislature Lets Veto or Pure No-Fault Stand, Natl Underwriter (Property & Cas- 
ualty/Risk & Benefit Management ed.), July 10, 1995, at 2. Dollar thresholds, there- 
fore, seem especially fragile compared to verba] ones. 

But the key element— often overlooked by those who urge a New York-type strong 
verbal threshold as the cure for inadequate no-fault laws — is that even in New York, 
claims for pain and suffering above its strong verbal threshold are hugely expensive, 
contributing disproportionately to auto insurance coats. As discussed in Maryland 
One, supra note 1, at 1019-20, a good measure of the propensity for personal injury 
claims to rise is the change in recent years in the ratio of personal injury (PI) to 
property-damage claims (PD), that is, the PI-PD ratio. In California, without any 
no-fault law, that ratio rose steadily from 31.1 PI claims per 100 PD claims in 1980 
to 67.2 per 100 in 1992. Insurance Research Council, Trends in Auto Bodily Injury 
Claims, app. A, tbl. A-6 (2d ed. 1995) [hereinafter IRC]. In New York, on the other 
hand, with its relatively strong verbal threshold, the PI-PD ratio remained very 
constant at about 11 per 100 from 1980 to 1989. Id. at tbl. A-34. But as an illustra- 
tion of the ill effects of PI tort claims even in New York, in the late 1980*8 studies 
show that its $50,000 of benefits contributed only 36 percent of the total pure pre- 
"'"" s for PI claims. In other words, the relatively few tort claims p 



New York's strong verbal threshold contribute disproportionately (64 percent) to 
total PI costs. See Maryland One, supra note 1, at 1019-20. Furthermore, even in 
New York, experienced plaintiffs' counsel are increasingly exploiting the possibility 
of suing in tort about the state's relatively high verbal threshold. This activity has 
led to a recent rise of almost 50 percent in New York's PI-PD ratio from 1989 to 
1992 (from 11 per 100 to 15 per 100). IRC, supra note 44, at tbl. A-24. Thus, simply 
reducing the number of tort claims over a strong verbal threshold fails to net opti- 
mal savings. 

Even a state like New York, then, while long dealing relatively effectively with 
the problem of higher costs for smaller claims (an effectiveness, though undercut by 
recent developments) has long dealt insufficiently with the problem of larger tort 
claims. The only way to deal with the latter — while also dealing with the former — 
would seem to be the elimination of claims for noneconomic damages in cases both 
large and small. 

But rigorous opposition in state after state to enactment of proposals mirroring 
New York's law suggests that an even more ambitious plan to eliminate both large 
and small claims for pain and suffering would not likely pass, particularly over the 
objections of the trial bar. In other words, the power of opponents of no-fault laws 
(including consumer advocates such as Ralph Nader who, as pointed out above, have 
allied themselves with the trial bar) is such that mandating even an arguably inad- 
equate New York-type law does not seem politically feasible. Indeed, given the size 
of the margin by which the Connecticut no-fault law was repealed, the legislative 
route to any mandatory no-fault reform promises very little in Connecticut. 

An answer may be ambitious reform beyond even New York's law but which does 
not force relatively radical change on everybody. 
The Proposed Choice System 

Choice reform could give motorists the option of foregoing claims for noneconomic 
loss, without requiring them to do so. Connecticut motorists thus could be given the 
alternative of purchasing PIP coverage, payable without reference to fault at the 
$20,000 compulsory insurance level currently required for liability for bodily injury 
in Connecticut. Persons electing such PD? coverage could neither sue nor be sued 

WUzedoy G00gle 



for pain and suffering if involved in accidents with either those who had elected PIP 
or otherwise. Such PIP motorists would only be allowed to claim in tort against 
other motorists, whether covered by PIP or otherwise, for economic loss in excess 
of their PIP coverage. (But, if an injury was caused by a tortfeasor's alcohol or drug 
abuse, there would oe no restriction on the right to sue in tort.) As to accidents be- 
tween PIP insureds and those electing to stay under the tort system, tort insureds 
would make a claim against their own insurer for both economic and noneconomic 
loss (under coverage termed "tort maintenance coverage"). On the controversial phil- 
osophical Question of whether it is necessary for tort payments to be made by, or 
even on behalf of, tortfeasors (by their insurers, for example), see Symposium, Cor- 
rective Justice and Formalism: The Care One Gives One's Neighbors, 77 Iowa L. 
Rev. 443-44, 445, 672-74, 677, 698-99, 703-04. See also Jules Coleman, Risks and 
Wrongs 303-28, 361-406 (1992). just as they do today under uninsured motorists 
coverage. Claims for economic loss in excess of one's own tort maintenance coverage 
would be allowed against PIP insureds. In accidents between two tort liability in- 
sureds, the current common law tort system would apply without change. 

Some further details: PIP coverage would be in excess of all collateral sources and 
payable periodically. When claims for economic loss above either PIP or tort mainte- 
nance coverages are paid, a reasonable attorney's fee would also be payable. The law 
applicable to property damage is unchanged by the proposal. 

Note that in a state that already has no-fault insurance, the plan could be imple- 
mented such that the state's no-fault law could be retained except that, pursuant 
to the foregoing description, rights to claim for n 
could be waived, with corollary reliance on tort 
stay-in the tort system. 

Estimates by RAND indicate average minimum savings in total auto insurance 

Eicmiuma of more than 30 percent for motorists who choose no-fault. Savings for 
iwer-income motorists would be close to SO percent. Costs for motorists who elect 
to remain with fault-based coverage would be affected only minimally by the adop- 
tion of a choice plan. If 100 percent of insured drivers switched to the new coverage, 
annual premium savings across the country would have exceeded $40 billion in 
1996, according to estimates of the Joint Economic Committee of the U.S. Congress, 
extrapolating from 1993 estimates by RAND. (See Appendix for tables, including a 
st ate -by -state chart of projected savings.) The choice plan is incorporated in Federal 
'""Hlation proposed by then-Senator Bob Dole (R-KA) and incumbent Senators 
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Hitch McConnell (R-KY), Daniel P. Moynihan (D-NY) and Joseph Lieberman (D- 
CT). 

ADVANTAGES TO THE LESS AFFLUENT 

A Fall 1994 editorial in an African American Philadelphia newspaper read as fol- 
lows: 

If you just listened to the candidates [jockeying] for election in November, you 
would easily think that the only issue of importance is crime because all the can- 
didates talk about is who will be the "toughest" on criminals. 

There is one issue that impacts more Philadelphia ns than all of the crimes com- 
mitted in any given month and that is the (criminal) auto insurance rates Philadel- 



phians are FORCED to pay simply because they live within the city. 

Because state law mandates that all motor vehicle owners must have 

to drive those vehicles and because many Philadelphians are required to pay auto 
insurance rates far in excess of the value of the vehicles they drive, many Philadel- 
phians are committing a crime because they are driving without the legally required 

Curiously, none of these tough on crime candidates is addressing the issue of 
* * * auto insurance rates which [have] turned thousands of otherwise law abiding 
Philadelphians into criminals. Many city residents see a better option in becoming 
petty criminals than impoverishing themselves by paying the highest auto insurance 
rates in the Nation. 

Candidates need to get real and use their clout to assist reforming auto insurance 
laws which force decent citizens to become criminals. 

Candidates Should Address High Auto Insurance Rates, Phil. Trib., Oct. 21, 1994, 
at AS. 

This situation exists to a substantial degree in every American community, large 



e insured motorists 
... some point to post- 

pone buying food in order to pay their auto insurance premium. Robert Lee Man], 
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The Impact of Mandatory Auto Insurance Upon Low Income Residents of Maricopa 
County, AZ, 8-9 (1993) (on file with Connecticut Insurance Law Journal). 

Furthermore, the poor may also pay substantially more in absolute terms because 
■O many of them live in urban areas where typical personal auto insurance pre- 
mium* are much higher than in suburban and rural areas. In 1994, the average an- 
nual premium charged by one California insurer for minimum liability coverage in 
Los Angeles was $811; the same coverage in Northridge came to only $578. For Wis- 
consin the 1994 average was $367 in Milwaukee, but $213 in Waukesha. Data sup- 
plied by State Farm Insurance Company (on file with author). 

Note also that under the tort system an insurance company, in rating its own in- 
sureds, only considers whether they are likely to be involved in an accident, not 
what they would be paid once an accident occurs. A liability insurance company, in 
netting premiums, knows it will not pay its own insured but rather the unknown 
persons its insureds may tortiously injure in a future accident. The poor therefore 
pay very high premiums even though by definition they surely ini — ~ '-~ 



(ay very high premiums even though by definition they surely incur less wi 
and probably less medical expenses) compared to others. It is as though one was 
chanced for fire insurance based only on the likelihood of fire but not on the value 
s house. Under auto insurance, then, at a given level of coverage, the poor 



must pay into the insurance pool the same as the rich even though they w 

much leas from the pool. Keep in mind, too, that the poor are less likely to pursue 
a tort claim. According to legal sociologist H. Lawrence Ross: 

[Tjort law in action may * * " be termed inequitable. It is responsible to a wide 
variety of influences that are not defined as legitimate by common standards of eq- 
uity. The interviews and observations I conducted convinced me that the negotiated 
settlement rewards the sophisticated claimant and penalizes the inexperienced, the 
naive, the simple, and the indifferent. Translating these terms into social statuses, 
I believe that the settlement produces relatively more for the affluent, the educated, 



Reprinted from US. Dep't. of Transp., Economic Consequences of Automobile 
Injuries 64, tbl. 3.25 (1970) (Automobile Insurance and Compensation Study). 
The "compensation received" figures included both tort and nontort sources, 
with lajbout one-third of recovery [for bodily injury and property damage] from 
tort." Id. at 2. 
Tort law's adversarial basis also disadvantages lower income drivers in another 
sense: such drivers are often without resources to temporarily tide themselves over 
after an accident and are thus often compelled under tort law to accept low settle- 
ments because of their need for immediate payment. When the poor are involved 
in suit, however, there is reason to believe that they are especially vulnerable to 
the schemes of illicit lawyers, doctors, and chiropractors to pad claims and even 
stage accidents. See, e.g., Alfred Haggerty, Insurer Gears Up to Brake Phony Auto 
Accident Scams, Natl Underwriter (Prop. & Cas. ed.) July 27, 1984, at 2: The Acci- 
dent Swindlers, Chi. Sun-Times, Feb. 10-24, 1980, passim. 

Thus, community leaders of minority and low-income groups are likely to favor 
this proposal. In 1989, when a proposal was made to allow such groups to buy a 
low-benefit firat-party auto insurance policy, eliminating payment lor pain and suf- 
fering, the Los Angeles Times described the situation as follows: 

For the first time since he intervened in California's "war of initiatives" over 

auto insurance [in 1988], consumer advocate Ralph Nader is having his views 

questioned by some of the consumer, minority and low-income groups that are 

most committed to lowering insurance prices. 

At an unannounced meeting with Nader in Sacramento * * *, representatives of 

a coalition of these groups who are backing a proposal for a no-frills * * * insurance 

policy to be sold across the state for $160 to $200 challenged his opposition to [such] 



People who described the meeting said .. - r 

ing which Nader and [his ally] Harvey Rosenfield * 
themselves with the California Trial Lawyers Assn. * * 

Those present at the meeting from the minority and consumer side — including 
Mario Obledo, national chairman of the Rainbow Coalition, John Gamboa, executive 
director of the Latino Issues Forum, George Dean, president of the California Coun- 
cil of Urban Leagues, and Harry Snyder, West Coast director of the Consumer [sk] 
Union — declared that they saw no [other] way or making auto insurance affordable 
to the poor * * *. 
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Nader responded that by giving up rights to file lawsuits and seek pain and suf- 
fering compensation, people insured under the no-fault proposal would become vic- 
tims of a "Two-class auto insurance system" under which rich policy holders would 
have more ability to recover damages from accidents than the poor. 

"Why should we give up pain and suffering awards?" Nader asked in a subsequent 
interview. The trouble with the minority groups ia that • * * [t]hey accepted the 

£rinciple that if they were poor, they'd have to get compensated for just medical 
enefita and wage tosses, not pain and suffering • * *." 

Dean of the Urban League told The Times * * * "we estimate there are 5 million 
driven who can't afford and don't have insurance now • * *. I remember saying to 
Ralph myself that 1 know he has been a hero for the consumer in many instances, 
but I think he is wrong on this particular issue," said Dean. "We Ve trying to come 
up with something affordable that will allow the people who are our constituency — 
the low-income people in this state— to drive legally and not break the state's man- 
datory insurance law. That's our bottom line." 

Obledo said he had told Nader that 5 or 6 million Californians cannot afford auto 
insurance. "Some of his points * * * are meritorious," he said of Nader, "but we're 
in a situation here that we had to oome up with a plan that provides insurance for 
the lowest cost." 

Edith Adame, counsel to the Latino Issues Forum, said * * * "We understand 
[Nader's] a man of principle, but in this case about 6 million people are going to 
be sacrificed for the principle. If he were in our boat, he would probably do the same 
thing we're doing (proposing a no-frills policy)." 

The Consumer [sic] Union's Snyder said he felt the meeting had succeeded in 
making Nader and Rosenfield 'realize that is they are going to kill a low-income 
solution, they have to come up with one that's at least as good." So far, he said, 
"Nader's theology makes each accident a meal ticket for the trial lawyer." Kenneth 
Reich, Nader Draws Criticism by Consumer for No-Fault View, L. A. Times, May 
29, 1989, at A3. 

Senator Ashcroft. Thank you, Professor O'Connell. 

It is my pleasure now to call upon Mr. Harvey Rosenfield, the ex- 
ecutive director of Proposition 103 Enforcement Project, from Santa 
Monica, CA. Mr. Rosenfield. 

STATEMENT OF HARVEY ROSENFIELD, EXECUTIVE DIRECTOR, 
PROPOSITION 103 ENFORCEMENT PROJECT, SANTA MONICA, 
CA 

Mr. Rosenfield. Mr. Chairman, thank you very much for invit- 
ing us to appear today to testify. I am the executive director of a 
California-based nonprofit organization which is an umbrella for a 
number of projects. We work on insurance, health care, utility 
issues, and public participation. 

I am here today in my role as the director of the Proposition 103 
Enforcement Project, which is an organization whose principle mis- 
sion is to represent the public in the proper implementation of 
Proposition 103. That was a ballot initiative approved by the voters 
in 1988 in California, which I wrote, which mandated stringent 
regulation of the insurance industry, removed the insurance indus- 
try's exemption from the antitrust laws and other barriers to com- 
petition, and established the Office of Elected Commissioner. 

The insurance industry spent between $60 and $80 million in an 
effort to defeat Proposition 103 at the ballot box and pass its own 
no-fault initiative. In the process of supporting Proposition 103, we 
advocated against Proposition 104, the no-fault initiative, and it 
was defeated by a 3 to 1 margin; Proposition 103 was approved. 

I was also the leader last year of a citizen coalition of 70 organi- 
zations in California opposed to Proposition 200, which was an- 
other insurance industry ballot initiative on no- it, pure no-fault. 
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I have prepared extensive testimony for today. With your permis- 
sion, Mr. Chairman, I would like to include it in the record, along 
with its exhibits and attachments. 

Senator Ashcroft. The committee is pleased to not only invite 
it but to receive it, and to indicate that without objection it will be 
included in the record. 

Mr. Rosbnfield. Thank you, Mr. Chairman. 

In order to be brief, I have reduced my testimony to three points, 
which I hope to, by speaking rapidly, complete within 5 minutes, 
in terms of the presentation today. 

Point No. 1: If the Congress is truly looking for a way to lower 
auto insurance premiums, cut the burden on the motorists of the 
United States, and put some controls on the bureaucracy of the in- 
surance industry, it ought to look to the California model. Propo- 
sition 103. Let me tell you what Proposition 103 has done in Cali- 
fornia. 

It has ordered the insurance companies to refund $1.2 billion in 
auto insurance premiums, alone. 

It has accomplished approximately $15 billion in savings for Cali- 
fornia motorists, according to a methodology developed by Robert 
Hunter, from the National Insurance Consumers Organization. 

Between 1989 and 1995, when no-fault States' average premium 
went up 46 percent, and the average premium around the country 
per State went up 32 percent, California's premium went down 
Vioth of 1 percent. Essentially, premiums stayed flat. In 1989, Cali- 
fornia was the second-highest premium State in the Nation for 
auto insurance; in 1995, it was number 11. It went from the 7th 
fastest-growing premiums in the Nation to 47th fastest in 1994. 

This is what Proposition 103 has accomplished. No other State 
in the Nation had a slower growth rate during that period. It is an 
unprecedented reform, and, I might add, apropos of the discussion 
which always accompanies discussions of no-fault, in terms of liti- 
gation, it is very interesting, Mr. Chairman, to note that the num- 
ber of auto accident lawsuits filed in California over the past 5 
years have dropped by 40 percent. Why? What did Proposition 103 
do, since it did not address litigation directly? 

Because Proposition 103 stopped the ability of the insurance in- 
dustry to pass through unlimited rate increases based on payment 
of claims—because it gave the insurance industry an incentive to 
tighten its belt — ending that pass-through mechanism forced the 
insurance companies to look closely at claims, and they have 
cracked down. Now, I am not saying Proposition 103 was the only 
explanation, but a 40-percent drop in auto accident lawsuits is the 
result partly of Proposition 103. As the district attorney of Los An- 
geles County at the time said, until 103 the insurance companies 
never asked him to prosecute fraud. Now prosecution of fraud is a 
major endeavor in California. 

So, Mr. Chairman, rather than S. 625's massive, unprecedented 
intrusion and preemption of States' laws on insurance, I would like 
to respectfully suggest that this Congress consider the California 
example, at feast as far as dealing with the McCarran -Ferguson 
Act, which grants the insurance industry a completely unjustified 
exemption from the Federal antitrust laws. Let us give the consum- 
ers in the States more of a choice, by forcing insurance companies 
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to truly compete in the marketplace with each other, as most other 
industries in our country do today. That is the kind of choice con- 
sumers need. 

The Congress should also look at loss-prevention practices such 
as auto and highway safety reform. 

Point No. 2: In terms of no-fault generally, it is not a solution. 
No State has added a no-fault law since 1976. Califomians have 
twice rejected it by overwhelming margins. Four States have re- 
pealed it in recent years. Governor Whitman in New Jersey could 
not even find a sponsor for her choice bill. Why? People do not like 
no-fault, for two reasons. First, it is too expensive. The NAIC's data 
on average premiums shows that no-fault States are consistently 
the highest States for auto insurance premiums in the Nation. No- 
fault States rose 46 percent in their average premium between 
1989 and 1995, 25 percent higher than the average premium in 
tort States. 

The data show that the best way, in fact, to lower premiums is 
to repeal no-fault. The two States that did so, Connecticut and 
Georgia, achieved substantial rate reductions immediately there- 
after. Georgia went from the 16th State in the Nation to 37th. Why 
is no-fault inherently more expensive? Let me very briefly explain. 
Twice as many people are covered under no-fault as under the tort 
system. It encourages more claims, it increases litigation, and it en- 
courages personal responsibility. That is why it is more expensive. 

Also, I would like to add that no-fault contradicts American val- 
ues, such as limiting access to the courts. It is the antithesis of our 
notion of democratic access in our country, and it is an abdication 
of personal responsibility. Those are American values worth de- 
fending in their own right, regardless of their monetary costs. 

My third point, Mr. Chairman, and then I will be completed, I 
want to speak specifically about choice no-fault. This really is a 
misnomer, at least in the way the legislation is crafted today. It is 
not really a choice because if a no-fault driver recklessly hits a tort 
driver, then the tort driver cannot sue the no-fault driver for pain 
and suffering. In effect, under S. 625, this so-called choice bill, the 
no-fault driver's choice supersedes the tort driver's choice. So it is 
really not a choice. 

No. 2: It is really not no-fault, at least in the classic sense as 
Professor O'Connell first proposed it, where the idea was to trade 
the right to go to court and the cost associated with that for the 

rrantee of a humane health care system with unlimited coverage 
medical benefits. This is a no-frills choice no-fault system be- 
cause the coverage is limited to the minimum financial responsibil- 
ity presently required by the States. 

Finally, and perhaps the most important point, I am an expert 
in rollbacks. I wrote a rollback that worked in California. There is 
no requirement of a rate reduction in S. 625 as it is drafted today. 
All it requires is a finding by a regulator that it could lead to a 
reduction of 30 percent. But nothing in the legislation mandates a 
reduction of 30 percent, and in fact, many regulators do not have 
the authority to order a reduction. Even if they had the authority 
or inclination to order a reduction, as we know from the litigation 
surrounding Proposition 103 in California, every insurance com- 
pany in our Nation has the right to go to court and demand their 
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constitutional fair profit, and thus a 30 percent rate reduction 
across the board would be unconstitutional, even if it could be im- 
plemented. 

This is why all the consumer groups in the United States, even 
those that support some forms of no-fault, are opposed to this 
choice legislation. 

I thank the committee for its indulgence. I would be glad to an- 
swer any questions you have. 

[The prepared statement of Mr. Rosenfield follows:] 



Mr. Chairman and Members of the Committee: Thank you for inviting the Propo- 
sition 103 Enforcement Project to testify at this hearing on S. 625. I am the Execu- 
tive Director of the Network Project, a California -based non-profit, non-partisan con- 
sumer research and advocacy organization which works on insurance, health care, 
utility and financial billing issues on behalf of consumers and taxpayers. I am here 
today representing one of those projects: the Proposition 103 Enforcement Project. 
The principal mission of the Proposition 103 Enforcement Project is to monitor the 
implementation of Proposition 103, the property-casualty insurance reform approved 
by California voters in 1988; I am the author of Proposition 103. The Prop. 103 En- 
forcement Project also conducts research and education activities on insurance mat- 
ters in general and assists consumers and consumer organizations in other states 
in pursuing insurance reform. 1 

We are pleased to provide the Committee with an analysis of the impact upon 
consumers and taxpayers of no fault statutes as they generally operate in the 
United States, along with a brief discussion of no fault proposals twice rejected by 
overwhelming margins by the California electorate, most recently in March of 1996. 

SUMMARY 

Based upon f 

S.625 — it is our conclusion that r _ 

ment in social engineering. Because of no fault's documented flaws — its high cost 
being one of the most relevant — American motorists arc opposed to no fault. No 
state has adopted a no fault system since 1976. 2 Since 1989, four states have re- 
pealed their mandatory no fault laws. 3 Notwithstanding millions of dollars in ex- 
penditures by the insurance industry, its campaigns to pass no fault in state after 
state have been defeated. Indeed, in states which currently have no fault systems, 
the insurance industry must wage a nearly constant defensive battle to prevent no 
fault's repeal. 

Confronted with the failure of mandatory no fault systems, the insurance industry 
and its associates are engaged in a national campaign to promote what they call 
"consumer choice" no fault. Like all no fault plans, the system would permit a reck- 
less driver to avoid paying full compensation to motorists he or she injured. To over- 
come the disastrous stigma of "no fault," however, the industry has packaged the 
proposal to make it appear that every motorist will have the option of choosing ei- 
ther tort or "no fault" coverage. This is fraudulent: when a baa driver "chooses" to 
be fault-free, that decision overrides a good driver's choice to hold the bad driver 
accountable. In effect, bad drivers can impose no fault on good drivers under the 
plan presently sponsored by the insurance industry. Moreover, the rate reduction 
promised by S. 625 is completely illusory. 

The United States Congress should not preempt the laws of the fifty states to ii 
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'A total of 30,000 Californium! support the Proposition 103 Enforcement Project This year, 
we estimate that roughly 20 percent of the Prop. 103 Enforcement Project's operating budget 
will come from donois who can be identified as lawyers. 

'As of 1994, ten states had mandatory no fault laws. Another eleven states and the District 
of Columbia had non-mandaUsy, or "optional," no bull systems. In these states, tort suits and 
compensation are not restricted, and motorists may choose to "add-on" no fault coverages, or 
motorists may choose whether to be covered by no fault or by tort. 

3 Connecticut repealed its mandatory no fault law effective Jan. 1, 1994; Georgia repealed its 
mandatory no fault law effective Oct. 1, 1991; New Jersey repealed its mandatory no fault law 
In 1990; Pennsylvania repealed its mandatory no fault law effective July 1990. 
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Professor Jeffrey O'Connell as well as the University of Wisconsin Auto Accident 
Compensation Project, and consultants such as Andrew Tobias would support such 
a duplicitous scheme strips any cover of independence from these insurance indus- 
try-sponsored individuals and entities. 

If the U.S. Congress ia interested in relieving motorists of the burden of paying 
excessive insurance premiums, the model is California, where Proposition 103 has 
reaped an unprecedented $15 billion in savings for motorists. Congress's first action 
should be repeal of the McCarran-Ferguson Act, which grants the insurance indus- 
try an unjustified exemption from the antitrust taws. In addition, Congress should 
mandate Far greater disclosure of profit, expense and claims data by individual auto 
insurance companies. These true reforms do not rely on restrictions on coverage or 
gimmicks to deliver real price savings: they would force auto insurance companies 
to compete with each other in a marketplace in which consumers are fully informed 
of their options. 

PART 1 

1. NO FAULT RAISES INSURANCE PREMIUMS 
A. Impact of No Fault in Other States 

As of 1995, ten states had mandatory no fault laws. 4 Another eleven states and 
the District of Columbia had mixed or hybrid no fault systems; 9 in these states, tort 
suits and compensation are not restricted. Three states, Pennsylvania, New Jersey 
and Kentucky, presently provide motorists with circumscribed choices for the kind 
of coverage they may purchase. 

Initially, no fault was viewed as a form of universal health care: people injured 
in auto accidents would receive unlimited medical care and wage loss, regardless of 
fault. Compensation for non-economic damages — "pain and suffering" — would be 
limited, in minor accidents only, to reduce the associated legal and investigation ex- 
penses (the "transaction costs*). However, in recent years, the public has expressed 
concern about the cost of auto insurance, rather than the desirability of providing 
universal health care. The insurance industry has sought to defend no fault by at- 
tempting to portray it as a means of lowering auto insurance premiums. The indus- 
try has re-packaged no fault several limes to suggest such savings; the new "con- 
sumer choice" proposal is the latest example. Thus, the question or whether no fault 
raises or lowers the cost or auto insurance is of major importance in the debate over 
auto insurance reform. 

The following tables summarize data drawn from annual reports published by the 
National Association of Insurance Commissioners, most recently, State Average Ex- 
penditures & Premiums for Personal Automobile Insurance in 1995 (January 1997). 
This is the most recent data available. NAIC data for "average liability/no Fault in- 
surance premiums" was examined because it is the portion of the insurance policy 
directly affected by distinctions between tort and no fault coverage. The so-called 'in- 
surance crisis' of the 1980's involved skyrocketing increases in the liability portion 
of premiums for auto and other kinds of insurance. 

No fault states have the highest average auto premiums. Of the ten states where 
auto insurance was most expensive in 1989, eight were no fault states. Since then, 
three of those states — Pennsylvania, New Jersey and Connecticut — have repealed 
their mandatory no fault systems (however, no fault remains optional in Pennsyl- 
vania and New Jersey" see the discussion below). In 1995, six of the top ten moat 
expensive states (including D.C.) had no fault systems. Hawaii, as it has since 1991, 
remained the most expensive in the Nation. 

Note that in 1993, the average premium in New York — the model state for the 
"verbal threshold" no fault proposals promoted by the insurance industry earlier in 
this decade — is now the 5th most expensive state in the Nation, up from 6th in 
1994. 

Note also that California, a tort state, was the second highest jurisdiction in the 
nation in 1989. As a result of stringent regulation instituted by the voters, Califor- 
nia has dropped off the top ten chart altogether. California ranked 11th in 1995. 
See Table 1. 
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•The eleven states include Arkansas, Delaware, Kentucky, Maryland, Oregon, South Carolina, 
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Virginia. In addition. New Jcrmey and Pennaylvani. 

. pealed portions al their mandatory no fault law. t . 

not included in the average* with the others. Also nut included in aver i are Connecticut and 
Georgia, which repealed their no fault laws. 
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Table 1. Stales With Highest Average Liability* Fault Premiums 
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No fault states are consistently the most expensive states. Table 2 below shows that 
states with some form of no fault consistently form a majority of the most expensive 
states in the Nation. For the past six years, the three most expensive states each 
year had some form of no fault. Note that as states repeal their no fault laws, the 
number of jurisdictions within the top ten have declined. 
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No fault premiums rising nearly one-fourth faster than non-no fault states. Table 
3 below shows that states with mandatory no fault systems saw their rates increase 
an average of 45.6% between 1989-95, nearly one-fourth faster than the average 
rate of growth of the average premium in non-no fault states, which saw an average 
36.8% increase over the same period. California, which enacted and implemented 
rollbacks and sweeping regulation of the insurance industry during this period, is 
included for purposes of comparison. 

Table 3. Comparison of Growth in Average Liability Premiums, 1989-1995 
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Of the fifteen states with the greatest increases in the nation in auto liability pre- 
miums between 1989 and 1995, nine states have some form of no fault — either man- 
datory or mixed. See Table 4. 
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Table 4. States With Highest Growth in 


Average Liability Premiums, 1989-1995 






IMt-MM 




tout! 

lunmfl 








71. t 








68.2 






















(2.9 






























13.3 

SI! 
50.9 


































49.0 

















Repealing no fault and regulating insurers lowers auto insurance premiums. The 
NAIC dala demonstrate that repeating no fault and instituting rollbacks and effec- 
tive regulation of the insurance industry results in substantial rate reductions. It 
is worth examining the five states which significantly altered their insurance sys- 
tems over the last decade: Georgia. Connecticut, Pennsylvania, New Jersey and 
California. 

• Georgia eliminated its no fault system effective in October 1991, established 
stringt-r.i regulation of rates and mandated a 15 percent rollback. The average pre- 
mium in Georgia has fallen 2 9 percent since 1989 and the state, once the 16th most 
expensive in the Nation now ranks 37th. Table S below summarizes the changes 
in Georgia's average liability premiums its national rank and the annual change, 

Table 5. Average Liability Premium, Rank and Percent Change in Georgia 
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• Connecticut also repealed its no fault system effective January 1, 1994; rates 
in Connecticut have dropped 9.3 percent since no fault was repealed alter six years 
in a row of annual increases of 8,0 percent or more. The stale, which for four yean 
in a row was one of the three most expensive states, now ranks Bin Table 6 below 
summarizes the changes in New Jersey's average liability premium, its national 
rank and the annual change. 

Table 6. Average Liability Premium. Rank and Percent Change in Connecticut 
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Table 6. Average Liability Premium, Rank and Percent Change in Connecticut — Continued 
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■ Pennsylvania repealed its mandatory no fault law effective July 1990. The legis- 
lation made no fault coverage optional; motorists who chose to operate under the 
tort system were provided a 10 percent rollback, while those choosing "limited cov- 
erage — no fault — were offered a 22 percent rollback. Insurers were required to fully 
inform motorists of the options and obtain a written election of the no fault cov- 
erage; otherwise motorists were assigned to tort coverage. Despite the substantially 
greater refund offered under no fault, an estimated 70 percent of motorists have re- 
mained with the tort system. The reform legislation also included protections 
against arbitrary cancellations or surcharges and health care cost containment pro- 
Pennsylvania, which had the 6th highest average auto liability insurance pre- 
mium in 1989, dropped off the top ten chart as a result of its return to a primarily 
tort-based system, and now ranks 19th. Table 7 below summarizes the changes in 
Pennsylvania's average liability premium, its national rank and the annual change. 

Table 7. Average Liability Premium, Rank and Percent Change in Pennsylvania 
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• New Jersey ia an interesting contrast to Pennsylvania. It dropped its mandatory 
no fault law in 1990 but instituted an optional system in which all motorists are 
enrolled in no fault unless they choose tort. New Jersey's legislation does not con- 
tain the requirement of full notice and express waiver of full tort that Pennsylvania 
does. Legislation to end arbitrary zip-code based rating systems was repealed at the 
insistence of the insurance industry before it took effect. However, insurers were 
forced to pay off $1.4 billion in losses that the state's auto insurance joint under- 
writing authority had incurred because of the insurance industry's mismanagement. 

As a result pfits orientation toward the no fault system, New Jersey, which had 
the most expensive average liability insurance premium in the nation for four years 
in a row, has not achieved lasting savings and ranked 2nd highest in 1995. Table 
8 below summarizes the changes in New Jersey's average liability premium, its na- 
tional rank and the annual change. 

Table 8. Average Liability Premium, Rank and Percent Change in New Jersey 
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Table 8. Average Liability Premium, Rank and Percent Change in New iersey— Continued 
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Some insurance industry officials have themselves admitted that no fault systems 
do not lower premiums. According to a statement on no fault made by the president 
of the Association of California Insurance Companies, The new no-fault will nol 
lower rates. No-fault will control rates. We have never said it will lower rates.'' 
The deputy Insurance Commissioner of Michigan has argued — after the fact — thai 
Michigan's no-fault law "* * * was never designed primarily as a savings measur 
All of the arguments focused on paying people better and taster and enhancing r 
habilitation by giving people money immediately." 7 A director of Independent Mi 
tuai Agents in New York went out of his way to diminish the importance that co 
Burners should place on getting lowered, or even stabilized, premiums under u, 
fault. Unfortunately, he said, "the no-fault concept was erroneously sold to the pub- 
lic by the legislature, and by a certain segment of the insurance industry, on the 
basis of cost savings alone.'* And, testifying in California, an official from New York 
State's Department of Insurance illustrated how promises of lower premiums are 
nothing more than bait- and-s witch tactics to try and sucker voters: "* * * we do 
not believe that the major impetus for enacting a no-fault taw should be the expec- 
tation of premium reductions (though they may occur) * • *"■ 
B. Why No Fault Is More Expensive 

No Fault does not lower auto insurance because it increases the overall costs of 
the auto insurance system. Arbitrary restrictions on the right to sue do not offset 
the higher costs of no fault. 

1. Twice the people covered. Under no fault, both the innocent victim and the 

Krson who caused the accident are paid— regardless of who is at fault. Paying 
th parties is vastly more expensive than under "tort" systems, in which the 
liability policy of the at- fault driver covers the innocent driver only. 

2. More claims. Because insurance companies are required to provide the no 
fault benefits to whomever requests them, without meeting the safeguards and 
requirements of the legal system, consumers have an incentive to increase med- 
ical treatment. In other words, the availability of medical care up to the limits 
of the no fault policy encourages greater utilization. Similarly, the easy avail- 
ability of medical benefits and wage loss encourages unnecessary claims. Addi- 
tionally, individuals who are not covered by other forms of health care, or who 
are hurt at work but want greater benefits than workers' compensation pro- 
vides, file claims under the no fault system for injuries or illnesses not caused 
by the operation or a motor vehicle. 

3. Litigation. No fault does not significantly reduce litigation costs. Litigation 
over property damage — the vast majority of car accidents involve property dam- 
age — continues under no fault, because no fault retains the liability system for 
property claims. Moreover, in no fault states like Michigan, suits by motorists 
against their own insurance company for failure to pay no fault benefits have 
skyrocketed. An analysis published in the Insurance Counsel journal, a publica- 
tion for insurance defense attorneys, concluded: "Whatever the advantages of no 
fault, a reduction in court cases and court costs would not appear to be one of 
them." (July 1986, at page 389). 



1969 (quoting Jean Carlson, Michigan Deputy Insurance Commiatior . . 

■The National Underwriter, "Agents Blame Inflation For High Rata; Seek Amendments To 
N.Y. No-Fault Law." 

•From testimony of Richard C. Hsia, Deputy Superintendent of Insurance, New York Stale 
DepL of Insurance, before California Legislature Assembly Committee on Finance, Insurance 
and Public Investment, May 24-26, 1903. 
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4. Additional Insurance Required. Under no fault, motorists must still pur- 
chase property damage liability protection; u ni n su re aVun registered motorist cov- 
erage; and under-insured coverage. 

5. No fault encourages reckless driving. Studies show that drivers operate ve- 
hicles more recklessly when they are relieved of personal responsibility under 
no fault laws. (See, for example, "Effects of Tort Liability and Insurance on 
Heavy Drinking and Drinking and Driving," Sloan, et. al., Journal of Law and 
Economics (April, 19951). 

C. The RAND Report 

The California -based Rand Corporation has issued a series of widely distributed 
reports on no fault auto insurance. Press releases accompanying the reports invari- 
ably suggest that no fault proposals, including those similar to S. 625, would dra- 
matically lower insurance "costs" in many states. 

The Rand reports have been widely touted by no fault supporters to bolster their 
argument that no fault will dramatically lower premiums. However, the studies uti- 
lized highly questionable and sometimes severely flawed assumptions; the resulting 
conclusions are inaccurate and often misrepresented. 10 Moreover, the "savings" de- 
scribed by Rand are in the form of lower costs to insurers, not lower premiums for 
policyholders — a point omitted from the publicity generated by Rand and the insur- 
ance industry. 

Data and Methodology. In undertaking their 1991 analysis, Rand's researchers 
had two serious problems: First, Rand had no access to independent data. All of its 
data was obtained from insurance industry sources. The integrity and credibility of 
the data are questionable. Second, the data obtained — directly from the insurance 
industry — was incomplete. Rand was forced to make numerous assumptions and ex- 
trapolations, some of which are erroneous or unjustified. 

Faulty data and questionable methodology render the Rand report's conclusions 
suspect. Here are the chief defects in the report's protocols: 

Data Source. Rand used insurance industry data for its study. This data was not 
verified either by Rand or by an independent regulatory body such as the National 
Association of Insurance Commissioners. 

Use of Industry "Closed-Claim" Data. Rand based much of its report on extrapo- 
lations from an insurance industry trade group's own study of claims closed by thir- 
ty-four insurance companies over a two week period in 1987. Insurance industry ex- 
perts themselves warn against using closed claim studies to estimate insurance 
costs because smaller claims are over- represented and larger, more expensive claims 
are under-represented in such studies, especially during periods when the average 
size of a claim is growing. This is a particularly serious defect in the Rand report, 
since no fault's benefit system increases the amount paid out for higher claims. 
Since Rand's data already inflates the proportion of small claims, the net result is 
major under-esti mates of no fault's likely cost. 

Moreover, the industry data contains estimates of medical and other bills which 
may be submitted by the claimant in the future. These estimates, however, are made 
by insurance adjusters, not the claimants. Insurers have a variety of financial and 
tax incentives to inflate such estimates wholly apart from attempting to influence 
the outcome of a study. Thus, the data is inherently unreliable and depends on esti- 
mates by individuals who may have little knowledge of or expertise in guessing 
what a particular policyholder may claim in the future. 

Use of Industry Consumer Panel" survey. Since the closed-claim database did not 
include data on people who filed no claims, Rand used industry polling data from 
households where a person was injured but did not file a claim. But the industry 
itself has noted that such data may not be demographically representative or relr- 



Rand has previously acknowledged that □ 

ted on the 1CJ Board of Oven .. , _.. ._ 

.), Kemper, Aetna, GEICO, Traveler*. Allstate, SAFECO, USAA, CNA, the Alli- 
ance of American Insurers (two), John Hancock, and the Property ft Casualty Insurance Coun- 
cil. OF the numerous law firms and associations represented on the board, only one is identified 
as a plaintiff law firm. Industry sponsorship raises concerns that may explain Rand's choice of 
presentation of the data to suggest that no fault will lower insurance rates or otherwise benefit 
consume™. Insurer funding may also explain why Rand has never studied the need for insur- 
ance rate regulation, the discriminatory redlining and territorial rating practices ol" insurers, the 
wsste and inefficiency in the industry, the compensation of its executives, the need for private 



to force insure™ to settle claims and the investment practices of the industry. 
"See Attorney InvoloemeM in Auto Injury Claim*, All-Industry Research Advit 
(AIRAC), December, 1968, p. 35. 
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Use of "Special Tabulations" Made by the Industry for Rand The Insurance Serv- 
ices Office, an industry association that disseminates pricing and other data to moat 
insurers pursuant to the industry's Federal antitrust exemption, provided Rand 
with a special computer run. The reliability of this data is unknown. 

Extrapolation of Consumer Behavior. Rand assumed that in any given state, peo- 
ple's behavior will remain the same regardless of whether the system is changed 
to no fault. This is untrue; the availability of first party payments may encourage 
injured people to file claims who do not presently do so — perhaps from fear of insur- 
ance rate increases. Moreover, the fact that thresholds of all kinds gradually fail to 
limit litigation suggests that behavior within no fault systems itself changes over 

Indeed, referring to the amendment of no fault in Massachusetts in 1988, an in- 
dustry expert noted that the "actual addition costs [of] raising the PIP limit were 
roughly double what the commissioner assumed* * * . What Taw makers failed to 
foresee were the behavioral changes of participants in the system which the auto 
reform precipitated." la 

The Rand materials do not appear to acknowledge even the basic reality that 
under no fault, more claimants are paid — the motorist who caused the accident, in 
addition to the innocent motorist. 

Another erroneous assumption with potentially great significance is that no fault 
does not reduce the accident deterrent effect of the tort system. There is literature 
indicating it does, though Rand discusses it summarily. 13 

By under-estimating the impact of higher first party benefits upon claims behav- 
ior, the Rand report under-estimated the cost of no fault. 

Savings. Rand's reports are widely quoted for the proposition that policyholders 
would reap large savings on their auto insurance premiums under no fault plan. 
However, the details of the report provide a different picture: 

• Early Rand reports referred to savings in "total injury coverage costs." These 
are costs incurred by insurance companies. For example. Rand's definition of "total 
injury coverage costs" included the insurers' own legal fees and claim processing 
costs. 14 The "savings" reported by Rand would go to insurance companies, not policy- 
holders. 

• The Rand report did not include property damage costs in its study. Property 
damage costs constitute about half of the typical auto insurance premium, as the 
Rand study acknowledged. 10 Therefore, the "savings" for insurers suggested by the 
news reports are, at the least, inflated by 60 percent. 

Compensation. The report confirms that victims receive less compensation under 
no fault: 

■ According to the 1991 Rand report, on the average victims receive more net 
compensation (compensation left after legal fees and related expenses) under the 
tort system ($3,645) than under no fault ($3,182). ,a Under traditional tort systems, 
62 percent of victims receive additional compensation above their medical bills and 
partial wage loss; under no fault, only 26 percent receive the additional compensa- 

• Most of the "savings" projected by Rand come from simply restricting the 
amount of compensation paid to victims. Referring to so-called low-coverage, "no 
frills" no fault plans proposed by the insurance industry in several states, Rand's 
authors admitted: 

"No fault plans that slash costs tend to reduce the compensation less seri- 
ously injured people receive for non economic loss, such as pain and suffering. 
And they don't substantially improve the traditional system's treatment of the 
usly injured, who rarely recover even their economic losses in wages. 



'•Id., p. 10. 
"Id, p. 11. 

'■Rand Institute far Civil justice, Press Release (National), p. 2 [hereafter "National News 
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vided by reduced transaction coats is only about 10 percent; Me rest of the sav- 
ing* must come from reduced compensation." ** [Emphasis supplied] 

Benefits for bad drivers. The Rand study also illustrates how wrongdoers benefit 
compared to victims in the majority of accident cases: 

Referring to drivers involved in accidents who are "* * * at fault or if the other 
driver waa at fault but uninsured," the study says: "they will tend to benefit from 
no fault because they can expect to collect a larger fraction of their economic loss." 
(Emphasis supplied]." 

But "if the other driver was both insured and at fault, the claimant's compensa- 
tion will be tower under no fault than under the traditional system, because no fault 
limits compensation to economic loss." [Emphasis supplied]. 11 

In summary, the initial Rand report confirmed that "injured people with more 
modest economic losses — who constitute the vast majority of those injured in auto 
accidents — lose because they receive no compensation for non-economic loss." 33 

Waste and delay in payments. The Rand study suggests that no fault will speed 
payment of claims by an average of two months." But the Rand data shows that 



claimants paid immediately after the accident: 

• Roughly the same percentage of people (45 percent) are paid within three 
months of the claim under either the tort or no fault systems. 33 

■ Under no fault, about 20 percent of claimants still wait an average of three to 
six months; under tort, about 40 percent wait three to six months. 34 

■ The average claimant under no fault will still have to wait more than three 
months (116 days) to receive less compensation; under the tort system claimants 
wait twice as long (181 days) on the average, but receive more funds. 30 

• The insuren transaction costs are about the same percentage of the total "in- 
jury coverage costs" under eider system— 12 percent for no fault vs. 14 percent for 
tort systems. 3 * No fault will do nothing to reduce the bloated nature of insurance 
industry overhead and bureaucracy. 

The flaws in the Rand reports raise several important points about the typical de- 
bate around no fault's impact on premiums. Insurers inevitably attempt to dominate 
the debate by employing actuaries to "scientifically" estimate premiums under pro- 
posed no fault laws. However, experience in state after state proves that there is 
little science to such efforts and even less reason to rely on the results. 

First, there is very little accurate data upon which to draw meaningful compari- 
sons between states; the Rand studies demonstrate this, since Rand was forced to 
construct an elaborate computer simulation and make numerous assumptions about 
human behavior in order to conduct its investigation. Second, that data which is 
available comes entirely from the insurance industry and cannot be verified; it is 
subject to both manipulation and error. Third, insurer actuaries simply extrapolate 
existing data or, too often, hypothesize outcomes. Not surprisingly, actuarial analy- 
ses of various no fault proposals tend to support the insurers claims even after sig- 
nificant defects in their methodology are pointed out. 

While it is clear that no fault in practice leads to premium increases rather than 
decreases, this is not to say that a no fault law could not be drafted which would 
lower premiums. Manifestly, severe limits on claims and compensation would so re- 
duce payouts that insurers could reduce rates and still maintain their present level 
of profits. But this raises the related question, considered below, of whether such 
a policy would be of value either to the policyholder or to society. Again, such rate 
reductions can only be achieved through a series of massive subsidies between driv- 

D. S. 625 Does Not Mandate Lower Premiums 

Since the voter approval of a mandatory rollback in Proposition 103 in 1988, the 
insurance industry has adopted the political strategy of promising lower premiums 
to win support for no fault. However, the insurance industry has never voluntarily 
reduced its premiums to proper levels, and careful review of the industry's legisla- 
tive proposals reveals that the reductions they promise are uniformly illusory. In- 

u Rand Report, p. 17. 
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industry's continuous (and unsuccessful) legal challenges to Proposition 103'a roll- 
back reauirement would nullify many of the statutory rate reduction requirements 
proposed by the industry. 

Nothing in S. 625 requires a reduction of auto insurance rates or premiums. The 
legislation requires the appropriate insurance regulator in each state to issue a gen- 
eral finding, based on evidence adduced at a public hearing, that the measure will 
reduce the average" premium by 30 percent, as a precondition of the statute's ap- 
plicability in that state. However, S. 625 requires the regulator to compare the cost 
of liability, medical payment and uninsured and underinsured motorist coverages in 
the pre-no fault marketplace against only the cost of liability coverage after no fault 
takes effect. Thus, it makes it all but certain that the 30 percent finding will be 
reached. Insurance companies and pro-industry state regulators will have no trouble 
providing the actuarial "studies* needed to support such a general finding.; More- 
~"~T, the industry is given the right to challenge an adverse decision in court. 



The alternative mechanism in the legislation for blocking Federal imposition of 
no fault — that a state legislature affirmatively veto the implementation of no fault — 
simply pits the politically- powerful insurance lobby in state after state against con- 
sumers interests. It is clear how that battle would turn out in most states. In any 
case, this provision of the legislation raises substantial constitutional questions. 

• Nothing in S. 625 requires any insurance company to actually reduce its pre- 
miums by one penny. A general finding by a state regulator has no application to 
specific insurance companies or to specific consumers. 

• Many state regulators do not have the authority to regulate premiums. While 
S. 625 overrides state tort laws governing the protection of consumers, it provides 
no authority for state regulators to order refunds, or to lower rates, even if such 
reductions could be justified. 

• Nothing in S. 625 would prevent insurance companies from arbitrarily or 
unjustifiably increasing rates prior to the effective date of S. 625, thus enabling in- 
surance companies to reduce their premiums while in effect making no net rate re- 
duction. Nor does S. 626 prohibit insurers from raising premiums one day after re- 
ducing them. 

E. Insurance Companies Will Not Lower Premiums Voluntarily 

Insurers favor no fault precisely because it costs more to pay for both the wrong- 
doer and the innocent victim of a car accident. Since insurers make most of their 



profit from the investment of premiums, high-revenue programs like no fault are 
preferred by insurance companies, particularly in regulated markets, because they 
can justify passing through to consumers the higher costs, along with their higher 
markup for profit and other excessive expenses. Higher costs equal higher pre- 
miums. Higher premiums provide more capital to invest. More investment capital 
means higher profits. 

Since the Proposition 103 campaign in California in 1986, insurance companies 
have readily promised rate reductions as the political equivalent of a "loss leader" 
when sponsoring no fault laws. However, these reductions do not materialize. In the 
California battle in 1988, insurance companies told voters their no fault proposition 



(104) would lower premiums by 20 percent. However, consumer advocates obtained 
transcripts of confidential briefings by insurance industry executives which revealed 
that rates would go up — by as much aa 35 percent in urban areas — rather than go 
down, if no fault was approved by the voters. 37 Hawaii's motorists were promised 
a 15 percent rate rollback, "guaranteed" as part of amendments to the state's no 
fault law enacted in 1992. However, virtually all insurers reneged on their agree- 
ment to pay the reduction. In 1995, Hawaii's Governor vetoed a bill similar to 
S.625, sponsored by State Farm, on the ground that its rate rollbacks were illusory. 
Governor Cayetano was unwilling to allow the insurance industry to perpetrate a 
fraud on Hawaii's motorists a second time. 

Finally, assuming state regulators had the authority and inclination to order a 
substantial rollback, across the board rate reductions are always subject to legal 
challenges by insurance companies, and no insurance company can be forced to re- 
duce its rates if such action would deprive it of a fair return. Because S. 625 pro- 
vides no empirical basis for the 30 percent figure, any reduction would be extremely 
vulnerable to constitutional attack by the insurers as "arbitrary" and "irrational. 
Any reduction could be thrown out by the courts on this ground alone. Another fatal 
defect may be the process by which insurers can seek relief from the reduction. If 
the state statutes which the legislation says are to govern the rollback process do 



"No Fault Insurance Rata Hikes Revealed," Costa Mesa Daily Pilot, June 24, 1988, P.], "No 
Fault Insurance Could Boost Soma Ratas, Aawito Told," Los Angeles Tim™. Jane 34, 1988, p. 3. 
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strike down the r_ _ 

just such grounds. 

F . What h a Worthless Policy Worth? 

Whether or not a rate reduction would be justified under S. 626 is, of course, a 
separate matter from whether insurers may be compelled to provide it. It should 
be noted that in eliminating the liability of wrongdoers for the pain and suffering 
(non-economic damage) they cause, and in making virtually all other sources of com- 
pensation primary, S. 625 effectively eliminates the need for employed individuals, 
seniors on Medicare or those with other compensation sources to purchase auto in- 
surance at all. For these individuals, an S. 62S auto insurance policy would be a 
worthless investment, even at 30 percent off present rates. Does that mean insurers 
will voluntarily provide a 30 percent rate reduction after all? On the contrary. Low- 
ered premiums means lowered investment returns; insurers will not likely accede 
voluntarily to rate reductions that will reduce their own profits. 



All no fault systems contradict the fundamental principle of American justice that 
wrongdoers be Field responsible for the harm they cause. Under no fault, good driv- 
ers and bad drivers receive compensation, regardless of who was at fault in an acci- 
dent. However, J. 625 represents an extension of the "no fault" concept far beyond 
the original no fault theory, which emphasized unlimited medical and wage loss 
benefits in exchange for restrictions on non-serious injuries. S. 625 reflects the in- 
surance industry's use of no fault to limit its own responsibility to policyholders by 
proposing an unprecedented diminution of individual responsibility and accountabil- 
ity. The legislation violates a central tenet of American democracy: that any individ- 
ual may have access to the judicial system — the one branch of government in which 
a citizen ia accorded authority equal to that of any corporation, no matter how pow- 
erful — to hold wrongdoers fully accountable for all the harm they cause. 

• By eliminating "fault," no fault treats good drivers and bad drivers the same. 
No fault thus rewards the bad driver, who, in a tort system, would be ineligible for 
compensation unless he or she purchased additional first party coverage. Heckles! 
drivers are excused from paying for the harm they cause. Careful drivers end up 
subsidizing negligent drivers. This is not to say, however, that insurers will not be 
able to assign blame as part of their own rating systems. S. 625 contains no statu- 
tory or regulatory constraints on insurers' rating practices. Carriers will be free to 
assert that every policyholder is at fault in an accident, and increase premiums ac- 
cordingly. Such arbitrary actions fail to apply the appropriate emphasis upon careful 
driving. 

■ A substantial body of evidence shows that no fault leads to more accidents. In 
their 1987 book The Economic Structure of Tort Law, conservative theorists William 
M. Landes and Richard A. Posner found that tort law leads to lower accident rates 
because, they argue, if the incentive to take care is reduced, people will be less care- 
ful, and the cumulatively significant result will be more fatal accidents. And, as 
noted previously, no fault has been found to encourage drunk driving ("Effects of 
Tort Liability and Insurance on Heavy Drinking and Drinking and Driving," Sloan, 
et. al., Journal of Law and Economics (April, 1995)). 

• Between criminal justice and no justice lies a significant amount of reprehen- 
sible behavior that leads to many deaths and injuries. It is here that society has 
intervened to establish the civil justice system. It is this system, more than any- 
thing else, that distinguishes civilized society from lawless rule or anarchy. Arbi- 
trary restrictions on the right of auto accident victims to hold wrongdoers account- 
able will lead to public frustration and undermines public confidence in our demo- 
cratic institutions. 

III. NO FAULT ELIMINATES THE RIGHT TO PULL COMPENSATION 

As originally envisioned, no fault systems would provide consumers with full and 
unlimited compensation of medical expenses and wage losses arising from a motor 
vehicle accident. In exchange, motorists would sacrifice their common-law right to 
sue to obtain compensation for human pain and suffering for their minor injuries. 
However, victims of serious and/or permanent injuries could sue for pain and suffer- 
ing compensatio n . 

S. 625 contains a total ban on all compensation for pain and suffering, regardless 
of the seriousness of the injury, the irresponsibility of the person who caused the 
crash, the inadequacy of the victim's own insurance coverage (which, under S. 626, 
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la determined by the usually inadequate minimum financial responsibility laws of 
the states), or the abusiveness of the insurance company. By taking away the right 
of injured motorists to sue for pain and suffering — particularly those who wish to 
operate under the tort or "personal responsibility'' system — S. 625 depersonalizes 
the injured human being to the statu* of damaged property. 

TV. NO FAULT SHIFTS COSTS FROM PRIVATE INSURANCE COMPANIES TO TAXPAYERS 



, rely on taxpayer-funded wel- 
fare and health care programs to foot the bill for medical and rehabilitation ex- 
penses and wage loss before auto insurance coverage applies. 

S. 626 requires a victim's auto insurance benefits to be reduced by the amount 
of benefits recovered by such persons from workers' compensation insurance, state- 
mandated disability insurance, social security disability insurance, or under any 
similar Federal or state law providing disability benefits. Instead of meeting the 
commitment and obligation consumers pay them for, insurers profit by allowing tax- 
payer funded programs to pay all or part of their obligation. 

V. NO FAULT STACKS THE DECK IN THE INSURANCE COMPANIES' FAVOR 

All insurance industry no fault proposals attempt to further undermine the power 
consumers have when demanding an insurance company pay claims fully and 

Eromptly. S. 625 would leave the injured person alone, without representation, to 
ice clever insurance adjusters, deprived of the leverage of adequate legal remedies. 

First, the elimination of compensation for accident victims' pain and suffering re- 
moves the incentive for scrupulous lawyers to accept auto accident cases, since their 
fees would then have to be paid out of the victim's recovery of medical costs and 
lost wages. One of the unstated but obvious purposes of no fault proposals such as 
S. 625 is to discourage lawyers from representing accident victims, no matter how 
serious their cases. 

By discouraging lawyers from representing accident victims, the ban on pain and 
suffering compensation will directly limit the payment of economic compensation 
such as wage loss or medical bills. Without the ready availability to plaintiffs of 
legal representation, insurers will have little reason to eschew abusive settlement 
practices, such as "low-balling." 

Indeed, S. 625 not only discourages lawyers from taking accident cases; it strips 

Elicyholders of traditional state consumer protection laws that permit insurers to 
sued and face heavy penalties should they fail to settle claims in good faith. Not- 
withstanding vague language in Section 7, Section 5 (bX4XBXi) of S. 625 apparently 
abolishes the right to punish an insurance company with a punitive damage award. 
Since insurers have a financial incentive to deny claims — they earn most of their 
profits from the investment of premiums — the threat of a financial penalty is often 
the only leverage a policyholder can wield to force an insurance company to comply 
with its legal obligations. 

S. 625's requirement that the insurance company pay claims within thirty days 
or pay 24 percent annual interest is designed to disguise the impact that freeing 
insurers from punitive damage awards would have in encouraging more misbehavior 
by insurers. But it is an illusory protection. S. 625 allows an insurance company 
to fail to pay benefits that are in ''reasonable dispute." But S. 625 would allow the 
insurance company to determine what a "reasonable dispute* is. This gaping loop- 
hole places the policyholder in a position of great weakness vis-a-vis the insurance 
company. 

VI. S. 625 WILL EXPAND DISPUTES AND LITIGATION 

Because no fault undermines the balance of power between consumers and insur- 
ers in favor of insurers, it has led to increases in legal disputes. In no fault states 
like Michigan, suits by motorists against their own insurance companies for failure 
to pay no fault benefits have skyrocketed. Testifying before the Maine legislature, 
which was considering a no-fault proposal nearly identical to Michigan's, Represent- 
ative Nelson W. Saunders told the legislators to beware of claims that no-fault 
would reduce the number of lawsuits: 

"What we did not count on when we enacted our no-fault legislation was a 
drastic increase in first-party litigation. You are seeking to enact no-fault legis- 
lation to contain costs, to provide prompt and adequate coverage and to reduce 
the need for litigation. Auto no-fault does not result in a reduction of litigation. 
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The number or first party auto no-fault lawsuits filed in Michigan is nearly 

three times as great as the number of third party suits. Host of our insureds 

who file suits find themselves not suing a liable negligent driver, [the third 

party] but, rather, suing their own insurer for their own first party benefits. 

This has resulted in driving up administrative costs and has considerably 

lengthened the time it takes Tor insureds to receive benefits. Auto no-fault does 

not reduce the number of suits filed or the coat of litigation." 

This is reflected in the record. During the period 1977-89, of the 1,119 appellate 

opinions in Michigan dealing with no-fault, a whopping 73 percent (826) were first 

party cases in which insureds wound up having to sue their own insurance company 

Traditional no fault systems also spawn enormous litigation over whether a par- 
ticular individual has met the threshold over which claims for pain and suffering 
may be requested. Another 22 percent of the reported cases (241) in Michigan con- 
cerned the bodily injury threshold requirement, where the question was whether a 
suit could appropriately be filed against a third party because the injuries were seri- 
ous enough.** 

Noting these trends, an article in the Insurance Counsel journal, a publication for 
insurance defense attorneys, concluded: "Whatever the advantages of no fault, a re- 
duction in court cases and court costs would not appear to be one of them." 30 

Of course, S. 625's arbitrary elimination of compensation for non-economic kisses 
will eliminate "threshold" issues. And its ban on punitive damage claims in lawsuits 
against insurers who act in bad faith will likely discourage claims by all but the 
wealthiest accident victims. Nevertheless, by altering the cost-benefit analysis un- 
dertaken by insurance carriers in determining whether and for how much to settle 
a claim, S. 625 will likely lead to more disputes, some of which will find their way 
to courts. Moreover, litigation over property damage — the vast majority of car acci- 
dents involve property damage — will continue under S. 626, because like all no fault 
systems, it retains the liability system for property claims. 

Part 2. Regulation vs. No Fault: Auto Insurance Reform in California 

California is a "tort" state; its law requires drivers to purchase "liability" insur- 
ance for the bodily injuries and property damage that occurs when a motorist causes 
an accident. People who cause accidents are held accountable for their actions and 
injured victims have the right to full compensation for their losses and injuries suf- 
fered. Accident victims seek compensation for their property and bodily injury losses 
from the person and the insurance company of the person at fault." Only the inno- 
cent victim is paid compensation. People who cause accidents are not entitled to any 
benefits if they were hurt, unless they have purchased "med-pay" coverage or have 
their own health insurance policies. There are no arbitrary limits on the victim's 
right to compensation for the injuries sustained; compensation is decided by arbitra- 
tors, courts or the parties themselves. 

With the largest concentration of motorists in the United States, California h 



Koven a fertile ground for insurance reform efforts. California voters have twice 
en presented with insurance industry no fault proposals. In each instance they 
have been decisively rejected by the voters, despite deceptive multi-million PR cam- 
paigns. In 1988, California voters were offered a real choice: no fault or legislation 
increasing competition within the industry, public disclosure and regulation of the 
rates and practices of the insurance industry itself. The voters decisively rejected 
no fault and chose the latter reforms. 

The insurance industry and its representatives often mischancterize events in 
California. The following is a brief history of efforts to enact insurance reform in 
California. 
A. No Fault vs. Rate Regulation: The 1988 Initiative Battle 

Prior to 1988, California was the only major state in the nation which did not reg- 
ulate the insurance industry's rates. State law shielded the industry from both com- 
petition and regulation; neither the free market nor government supervision were 
permitted to moderate the severe impact of the insurance cycle. 

During 1987, a coalition of hundreds of organizations representing millions of 
Califomians sponsored a statewide legislative campaign to push for modest regula- 
tion of the insurance industry and repeal of the industry's exemption from the anti- 
trust laws. The insurance industry's powerful Sacramento lobby refused to acknowl- 

" Sinns, George T., "No-Fault A Perspective From Michigan," June 30,1990, p. IE. 
*° Imurana Courutt Journal, July, 1986, p. 389. 
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edge the need for any reform and successfully blacked the consumer proposals, set- 
ting the stage lor Proposition 103. The announcement of the initiative in November 
1987 led to the domino-like filing of six other insurance-related initiatives. Five ini- 
tiatives ultimately gained enough signatures to be placed on the November 1988 
ballot. 

Insurers backed three of the propositions, which would have enacted v 



restrictions and no fault auto insurance, spending a total of between $60 and $80 
million in support of their measures and against Proposition 103. sl Proposition 104, 
the insurance industry's no fault measure, was overwhelmingly rejected: 75 percent 
of the state's voters opposed it. The state's trial bar backed a fourth initiative; it 
was a more detailed but leas dramatic version of Proposition 103. Only 103 received 
voter approval in 1988, largely due to an u ".precedent* 1 grassroots campaign and 
the support of consumer advocate Ralph Nader.** 

Proposition 103 mandated a 20 percent rollback in auto, homeowner and business 
premiums; it instituted stringent controls on insurance company profiteering, waste 
and inefficiency, including "prior approval' of rate change requests; ended monopo- 
listic insurer practices by making the antitrust laws applicable to the insurance in- 
dustry; required insurers to base auto insurance premiums on driving safety record 
rather than zip code; mandated a 20 percent good driver discount; and made the 
insurance commissioner an elective office. 

Proposition 103'n rollback and prior approval rate regulation requirements took ef- 
fect in May 1989, when the California Supreme Court lifted an injunction and 
upheld all but two provisions of the initiative, including its 20 percent rollback.* 1 

After the Court decision, virtually all insurers requested exemptions from the 
mandated rollback, claiming they would be deprived of a fair profit and/or go out 
of business. In 1991, California's first elected Insurance Commissioner, John 



unanimously upheld the rollback regulations as constitutional and valid (Twentieth 
Century Insurance Co. v. Garamendi, No. S032502). In February 1996, the U.S. Su- 
preme Court refused the insurance industry's final appeal. 

Between 1989 and 1994, most insurance rates remained frozen pending conclusion 
of the legal challenges and final compliance by insurance companies with the roll- 
back requirement. However, a new insurance commissioner. Republican Chuck 
Quackenbush, took office in January 1995. Quackenbush, an opponent of Propo- 
sition 103, lifted the rate freeze and nas since stirred controversy oy refusing to im- 
plement or enforce many of 103's statutory requirements. 

Data drawn from the previously discussed NAIC report** shows that 103 has suc- 
ceeded in restraining increases in the price of car insurance, particularly in the area 
of auto liability insurance, in which double-digit rate increases were common prior 



* The average auto liability insurance premium decreased by 0.1 percent in Cali- 
fornia between 1989 and 1995, white the average premium throughout the rest of 
the Nation increased 32.2 percent in the same period. 

■ California is one of only two states to see a decrease during that period (the 
other is Georgia). 



"Seager, Sunn, "Insurance initiative war hiU record $63.5 million,* L.A. Herald- Examiner, 
Nov. 1988. 

"Operating under the rubric of the campaign organization established by Harvey Hosenfield 
to campaign for Proposition If" **" ■' ...... .. . . 

contributions from the public. 

duBtry's political consultant for ine initiative Dame, wrote a connaentiai memorandum urging 
the industry to find ways to co-opt grass-roots consumer and minority organizations in order 
to affect some "consumer credibility, a quality the industry clearly lacked. This would be noc- 
■._, argued, because, "Without consumer credibility, reform concepts are easily discredited 



as special interest pocket-lining by the Industry * * *. The Insurance Industry desperately 



e credibility of third parties to endorse and advance efforts u- 
n California." As will be seen, this strategy proved unsuccessful in 1996. 

"The Court altered the legal standard by which an insurance company could obtain an ex- 
emption from the rollback; Proposition 103, as written, permitted exemptions only for those in- 
surers who could show that full compliance would pose a "substantial threat of insolvency"; the 
Supreme Court ruled thst such a standard might deprive insurers of their constitutional rights 
to a fair return, and substituted s "fair profit" test 

**Note on NAIC data: Earlier this year, the Proposition 103 Enforcement Project discovered 
that aome California premium data is missing from the NAIC report- The NAIC was not aware 
of the problem until it was contacted by the Project NAIC officials confirm this discovery, end 
informed the Project that Commissioner Quacfcenbush's Department of Insurance has (ailed to 
provide the NAIC with complete data. 
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• Because of its impact on premium*. Proposition 103 has saved California motor- 
ists an estimated $14.7 biilun on private passenger automobile insurance since 
1990, according to a statistical projection. This does not include over $1.18 billion 
in Proposition 103 refunds paid to California motorists under its rollback require- 

• In 1989, California had the 2nd highest average liability premium in the Na- 
tion. In 1996, it ranked 11th. 

• Every year between 1990 and 1994, California has had one of the six slowest 
rates of auto liability insurance premium growth in the Nation. 

■ In 1988, California had the seventh fastest rate of annual growth in auto insur- 
ance liability premiums in the Nation. By 1994, California was 47th. Between 1988 
and 1994, California experienced the slowest rate of auto premium growth of any 
state. 

Average auto liability premiums dropped 0.1 percent in California between 1989 
and 1995. Prior to Proposition 103, auto insurance premiums in California rose dra- 
matically each year. (Premium volume rose 20 percent in 1965; 22 percent in 1986; 
13 percent in 1987 and 13 percent in 1988, according to NAIC data). Pre-election 
rate increases by insurance companies in anticipation of Proposition 103's passage, 
and post-election rate increases taken while Proposition 103 was stayed pending 
California Supreme Court review, pushed the average liability premium in Califor- 
nia to $519.39 by 1989. 

According to the new NAIC data, California's average auto liability insurance pre- 
mium for 1996 was $518.75—0.1 percent less than the 1989 figure. Note that these 
figures are not adjusted for inflation." 1 See Table 8. 

Table 8. Comparison of Average Liability Premiums, 1989-1995 



*S0e.0S MBS.Q2 



increased 32.2 percent. Another measure of the impact of Proposition 103 is a com 

Sanson with average liability premiums in cither states. While liability premiums 
ir the rest of the country grew 32.2 percent since 1989, California's dropped 0.1 
percent. Tables 8a, 8b, 9a and 9b below provide two methods of comparing Califor- 
nia's average premium to national averages. Tables 10 and 11 provide similar com- 
parisons for "combined average premium data. 

Table 8a. Comparison of Average Liability Premiums, 1989-1995 

(Average of date iterate si 



Table 8b. Comparison of Average Liability Premiums, 1989-1995 

(Calculation (I liability pra::i i urn s/l i a bat rty written car-year! [total private pasiengei auto liability premiums w 
by the Mai number ol pnhry-yenrsl] 



Table 9a. Comparison of Growth in Average Liability Premiums, 1989-1995 
(Percent change in the average of itate average*] 

ISM-IHO 1990-1551 1831-199? 1992-1993 1993-199* 19W-1W5 19*9-1895 



■■Adjustment for inflation would ahow an even greater real decline in California's average 
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Table 9a. Comparison of Growth in Average Liability Premiums. 1989-1995 — Continued 
IPerctnt chanei in the averaje of Mate avtrafei] 



ISM 1990 inO-l»l IHl-im I991-t993 199J-I994 1994 -IMS 


19M-I995 


Rest of Nation 7.2 8.2 6* 6.0 3.8 14 


36.3 


Table 9b. Comparison ot Growth in Average Liability Premiums, 1989-1995 

(Calculation it percent change in preniumj/isbilrty written car-yaan] 


19S9-1990 1990-1991 1991-199? 1992-1993 199J-1W 1994-199S 


1 9*9-1995 


California -3.S « -2.3 -0.5 -24 4.6 

Rait at Nation 6.7 6.0 64 S.S 2.2 2.0 


-0.1 
32.2 


Table 10. Comparison of Combined Average Premiums, 1989-1995 

[Calculation it total premiums liability *- collision * comprthtnsinl/ liability written car-yean] 


19*9 1990 1991 1992 1993 1994 


1995 


California $875.60 $872.33 $89187 I8H.18 1897.31 1887.33 

Rest of Nation 606.40 635.92 6*2.42 69243 712 30 725.50 


$960.54 

743.74 


Table 11. Comparison of Growth in Combined Average Premiums, 1989-1995 

[Calculation il percent change in total preniioi/liability written car-year!] 


19W-1950 1990-1991 1991-1992 19K-I993 1991-1994 1994- I99S 


19W-I99S 




97 


Rett of Nation 4.9 4.2 4,5 2.9 1.9 2.5 


22.6 



California's average liability premium, though still high, dropped significantly 
after the passage and implementation of Proposition 103. With its urban populations 
and extraordinary reliance on the automobile, California's average liability premium 
is still high, compared to the rest of the Nation. However, since the passage of Prop- 
osition 103, California's rank relative to the nation has dropped. In 1989, California 
had the 2d highest average auto liability premium in the Nation. By 1992, the state 
had dropped to 8th highest. In 1995, it was 11th. 

Proposition 103 has saved California motorists an estimated $14.7 billion. Under 
Proposition 103's authority, former Insurance Commissioner John Garamendi or- 
dered a freeze on all rate increases for those insurance companies that refused to 
pay their Proposition 103 rollback. Other insurance companies were required to 
comply with stringent controls on rate increases, including limits r" "■- 



h of excess overhead and expenses. That regulatory action is responsible for 

' ind fro ' " " 



California's remarkable turnaround from out-of-control growth in insurance prices. 
Assuming that Proposition 103 had not intervened, and that California's combined 
average premium growth was 2.5 percentage points higher than the nation's be- 
tween 1990 and 1995 (a conservative estimate 3 *), motorists would have paid an ad- 
ditional $14.7 billion in premiums, or $1,171 per policyholder. 37 This figure does not 
include the premium refunds already paid to auto insurance policyholders. 



"The typical annual growth rale in private p „.. . 

103'h passage was almost three points higher in California 
1992 study by the National Insurance Consumer Organizatio 
Priipotitian 103 Revisited. 

" Baaed on projectione made by the NICO study. Projection uses "combined ave 
data from NAIC. The insurance industry has claimed that the economic recess 
iition 103, was responsible for holding rates down in California during 
Qaramendi's tenure. Since the recession affected the entire nation, it cannot explain wny me 
average liability premium went up by 32 percent outside or California during that period. Some 
insurer* have suggested that increased unemployment in California and fewer motor vehicles 
on the road are responsible. However, unemployment statistics show that nine or the ten states 
with the highest unemployment rates in the nation between 1990 and 1993 had sharp increases 
in their average premiums, the only exception being California. The other nine averaged rate 
increases of 27.6 percent between 1990—1993. Similarly, there were more vehicles on the road 
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$1.18 billion in Proposition 103 refunds ha* been paid. Insurance companies oper- 
ating in California have issued more than $1.18 billion in premium refunds to more 
than seven million CaliTomian policyholders. Among those companies which have 
voluntarily complied with the rollback are ten major auto insurance companies. The 
state's largest insurer, State Farm, continues to challenge its rollback obligation. 

Despite s lengthy freeze on rate increases and over $1 billion in refunds, the aver- 
: profit of California insurers (for private passenger automobile i: 



18.7 percent of premiums earned in 1996, over 60 percent higher than the national 
average.** What explains the higher profitability despite the rate stabilization and 
refunds mandated by 1037 As predicted. Proposition 103 ended the "pass -through" 



mentality under which insurance companies used to operate. Confronted with 103*s 
stringent rate regulation and rollback requirements, insurers have tightened their 
belts: cutting commissions, reducing expenses, fighting fraud, promoting lass pre- 
vention. The excessive profits insurance companies are earning in California prove 
that further reductions in existing rates are justified. 
C. Proposition 200 on the March 1996 California Ballot 

In 1994, a consortium of utility, high-tech and financial services firms announced 
the formation of a lobbying committee, the Alliance to Revitalize California, to spon- 
sor a so-called "pure" no fault initiative for the March 1996 ballot as part of a pack- 
age of three initiatives to broadly limit access to the courts and the application of 
the state's tort laws. The provisions of Proposition 200 were very similar to S. 626. 
Like S. 626, Proposition 200 would have: 

• abolished pain and suffering compensation for even the most seriously injured 



• established a first party auto insurance liability system; 

• required that taxpayer-funded public assistance programs and other forms of 
private insurance coverage bear the costs of auto accident victims before auto insur- 
ers are responsible to pay claims; 

• offered drastically lowered benefits; 

• promised substantially lower auto insurance premiums, without any guarantee 
that such reductions would be made; 

• eliminated bad faith lawsuits against insurers. 

The chief difference between the two proposals is that Proposition 200 abolished 
tort liability for economic damages as well as for non-economic damages. 

Like S. 625, Proposition 200 was based on a proposal drafted by Prof. Jeffrey 
O'Connell and Michael Horowitz, two recognized leaders of the national corporate 
campaign to restrict state tort laws, and publicized by the Manhattan Institute. 

O'Connell is considered the "father of no fault," a proposal for unlimited auto in- 
surance benefits which he first, discussed in a legal publication with Robert Keeton 
in 1965. Californians became acquainted with O'Connell in 1988, when he became 
one of the insurance industry's leading spokespeople against insurance reform Prop- 
osition 103 and advocate of Proposition 104, the insurance industry-sponsored "no 
fault" initiative. Campaign disclosure reports later revealed that O'Connell had been 
paid at least $67,000 from the insurance industry for his California moonlighting 
against Prop 103. 30 

Michael Horowitz is a long-time advocate of restricting the right of citizens (as 
opposed to big corporations) to go to court. He served as General Counsel at the Of- 
fice of Management and Budget and was chief consultant for the Reagan Adminis- 
tration's Tort Policy Working Group, a favorite of Vice President Quayle's. He joined 
the Manhattan Institute in the late 1980's, where the O'Connell -Horowitz plan was 
drafted. 



in California in 1993 than in previous years, and the total mileage driven in California rose 
between 1990 and 1993. Sources; U.S. DepL of Labor, Bureau of Labor Statistics; U.S. DepL 
of Commerce, Statiilkal Abitract of Ike U.S. 1992, 1994; U.S. Federal Highway Ad mini utra lion; 
Stole Average Expenditure* and Premium* for Perianal Automobile liauranct in 1995, National 
Association of Insurance Commiaaionera, January 1997 (and prior years' report*). 

"Report on Profitability by Line by State in 199S, National Association of lnaurano 
sioners, November 1996. Figure used ia total profit aa percentage of direct premiun 
Calculation is return on net worth divided by ratio of premiums to net worth. 

"The campaign disclosure reporta are attached in the Appendix. 
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* which purports to be concerned about 
nut lawyers,* 1 but it is funded by a roll 
call of HflK of the largest corporations In the world, led by inaunmce companies: 



Squibb, Exxon, Pfizer, Phillip Morris, Procter & Gamble, Prudential, RJR r 
Cigna, Dow Chemical, General Electi" " ' -■■•-- 
and Traveler's. Among the foor eorpt 



level by the Manhattan Institute two are insurers. State Farm Insurance Company 
and Aetna. 41 

The Institute has worked hard to adopt a patina of academic respectability, but 
its purpose is laid out in a blunt November 1992 fundraisiiig letter to the Institute's 
corporate and insurance industry sponsors. 41 The fuiidraising letter previewed the 
pure no fault proposal which became Proposition 200 and is now S. 626.** 

The Manhattan Institute publicly unveiled its no-fault proposal in a March 21, 
1993, New York Time* op-ed by Michael Horowitz criticizing a "pay at the pump 
no fault system* that corporate consultant and financial writer Andrew Tobias had 
promoted in a self-published book and in the California Legislature.** "Bravo, 
Andy!" Horowitz exclaimed, for the portion of Tobias* proposal that would "aboli[shj 
all pain-and-suffering claima * * *. But Horowitz expressed his hinders' disinterest 
in a pay- at- the -pump insurance delivery system that would have taken insurance 
out of the hands of the insurance industry: "Having seen the dreary effects of a 
judicialized system, Mr. Tobias would substitute a politicized and bureau cratized 
one." 4 * Horowitz then recommended his own 1992 "plan, co-drafted with O'Connell." 

Tobias's 1993 proposal to establish a "pay at the pump no fault" system, in which 
motorists would purchase insurance through a gas tax, ran into considerable opposi- 
" "iliforair •--■'■ < ■ 



tion in the California Legislature, largely because the insurance industry strongly 
opposed the "pay at the pump" aspect of the plan, which would have virtually elimi- 
nated insurance agents, marketing and other expenses of the insurance system. To 
win support from insurers, Tobias approved amendments which eliminated the "pay 
at the pump" part of the plan — the core of his proposal — leaving only a typical no 
fault" law, which insurers had always sought from the Legislature. This rapid capit- 
ulation was the first indication that Tobias professed interest in consumers was vul- 
nerable to political expediency.*'' Tobias' "no fault" proposal was nevertheless de- 
feated in a subsequent committee hearing. He then proposed a similar initiative for 
the November, 1994 ballot, under the banner of "Common Sense Legal Reform" (a 
popular name for a plank in the corporate tort deform platform) but later withdrew 
it after its debut elicited widespread criticism. 



"One of the Institute's most influential fbunden was William J. Casey, Ronald Reagan's Di- 
rector of the Central Intelligence Agency. The Institute views itself as being on the "forefront" 
of the current "realignment of business and economic interests over civil rights, boasting that 
it has published the work or writers such as Charles Murray, author of The Bell Curve. In addi- 
tion to Murray, the Institute has been a principle patron of civil rights critic Dineah DSouia 
{Illiberal Education) and tort reform gum, Peter Hubcr (Liability: The Legal Revolution and /to 



*i -Rethinking Contingency Fees," {1994, Horowitz, O'Connell, Brinkmsn) which sets forth the 
**"" Uliance attorneys fees initiative is modeled, suggests that limitations 
' lbfu with higher net recoveries and speedier payments. 
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Under Attack by Legal Scholars," New York 



Timet, February 
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ta ched in Appendi: 



**Lest there be any doubt about the interests of corporations in funding the Manhattan Insti- 
tute's agenda, the fundraiaing solicitation specifies precisely the pay-off: *We feel that any Hinds 
made available to the judicial Studies Program will yield a ' J - -— --- ------ 



• Program will yield a tremendous return at this point 
menC available in the philanthropic field today." William 
jlicilation Letter accompanying "Ju- 

..„, ^^.^.^ ..^.=, - ~^.„ „,., ..aw York, N.Y., November, 1992. 

••Andrew Tobias, 'Auto Insurance Alertl' January, 1993. Tobias widely advertised that the 



booklet's proceeds were to go to s consumer group, whose leader, Bob Hunter, subsequently an- 
nounced his opposition to Prop. 200. 
"Michael HorowiU. "Let Driver* Tailor Auto Insurance," New York Times, March 21, 1993, 
•' University of San Diego Law School Professor Bob Felimeth, also director of the Children's 
Advocacy Institute and Center of Public Interest Law, has written of Tobias's decision to work 
■ith insurers: "We backed this model [the pay at the pump legislation] when it was introduced 
in California. But it ran into heavy special interest opposition. Rather than courageously taking 
in the wrong-headed, Mr. Tobias has chosen to join one or several profit-stake interests in the 

-■- .... ; ;_j .™... :_j.. ... i.j....... .__ j_ ._ r ijj-j, pfemjun,, #n( j 

Editor, University 
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With the universal collapse across the nation of no fault, the insurs . 

and its allies, O'Coniiell, Horowitz and Tobias, were prepared to go to greater 
lengths to resuscitate no fault, suggesting even more cumbersome and complex al- 
ternatives. 4 * The 'pure" no fault proposal in which the right to sue was eliminated 

, , , ... ■ Mirer 1 " " ' ' -.-.... 

humane program of "socialised auto Insurance" originally articulated. But pore no 
fault became acceptable when it grew clear that traditional no fault was an experi- 
ment that would soon be relegated to the dust bins of history as state after state 
repealed their no fault laws (as noted above, since 1979, five states have repealed 
their no fault laws, and no state has adopted a no fault system since 1976). The 
Insurers -O'Connell-Horo wits-Tobias plan was at the core of Prop. 200. 

Their proposal focused not on unlimited benefits but, in the aftermath of Califor- 
nia Proposition 103, on lower premiums. Their no-fault plan promised the insurance 
industry could "save" consumers more than $30 billion nationally by "replacing] 
"third party* with 'first party 1 insurance," and letting consumers opt out of * * * 
pain-and-suffering" compensation. 4 * This was the genesis of Proposition 200 and S. 
625, which eliminate pain and suffering compensation and which the Proposition 
200 proponents trumpeted across California as a consumeriat idea of their own mak- 
ing— Tobias's pay- at the pump without the pump. 10 

Sponsorship is a critical issue when it comes to insurance and civil justice mat- 
ters, as insurance companies and other corporate proponents have long recognized. 
Indeed, the establishment of the Manhattan Institute and similar enterprises re- 
flects an effort to cloak self-interested proposals in a non-partisan, non-profit and 
academic disguise. 

To give the California effort a veneer of legitimacy and independence from the in- 
surance industry, Tobias and his colleagues recruited Silicon Valley executives, en- 
trepreneurs and high-tech corporations Dy offering to place on the ballot two addi- 
tional propositions of particular interest to them: Proposition 201, which would have 
required swindled investors to post a bond paying for swindlers' legal expenses be- 
fore recovering their losses; and Proposition 202, which would have cut the fees of 
consumer's contingency fee attorneys (but not, of course, those of corporate defense 
attorneys). The strategy was to use the massive financial resources of these business 
groups to obviate the need to rely on insurance industry money, which would have 
instantly condemned the measure to defeat by California voters. (Campaign disclo- 
sure reports revealed that many of the major donors who ultimately gave a total 
of $19 million to the Alliance to Revitalize California campaign had engaged in al- 
legedly illegal conduct in the past, for which Propositions 201 and 202 would buy 
them legal immunity). Conversely, Proposition 200, promising lower premiums, was 
designed to be the 'populist" measure, a Trojan horse which would overshadow, and 
thus grease voter approval of, the other two tort "reform" propositions. 

Astroturf consumer advocates. Business support alone was insufficient to convince 
voters that the three initiatives were pro-consumer. This Michael Horowitz recog- 
nized in his 1993 New York Times op-ed when he wrote of an "exciting * * * possi- 
bility of a broad alliance between market-oriented and consumer groups." 

Thus, a second tactic was to portray the three propositions as "pro-consumer" by 
portraying their sponsors as consumer advocates. 9 ' This was accomplished by hiring 
consultants, fund-raisers and other campaign operatives who once worked with 
"Voter Revolt," the organization I established to sponsor Proposition 103. 5a In a con- 
fidential November 15, 1995 campaign memo, the Chairman of Proposition 200's 
campaign noted the need for legitimacy in the eyes of the public: "When voters per- 
ceive the battle to be between insurance companies on the one hand and a coalition 



"No-Fault's O'Connell Keeps Trying, Offers A Variation On Choke Plan," Auto Insurance 
ort. Risk Communications. Lacuna, Niguel California, March 13,1995. Also Peter Panel], 
icy Fees in Injury Cases Under Attack by Legal Scholars," New York Timet, February 



"Contingency Fees in Ii 
11, 1994, p. Al. 
*"Ech*<5 Harowiti, * 



._, "Let Drivers Tailor Aula ln.uror.ee," New York Timtt. March 21 1893. 

n While helping to fund Proposition 200, Tobias worked hand in hand with the nations larg- 

r, State Farm, to pan a nearly identical pure no fault proposal in Hawaii, where be- 



leaguered motorists pay the highest premiums in the nation under its current no fault w 
In the failed 1995 legislative campaign by State Farm for a " " -- '— " 



script Attached in Appendix.) 

B1 Andrew Tobias claimed the appellation by virtue of sn sward he had once received from 
the Consumer Federation of America. 

™ I left, the organization in 1993. 
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of consumer groups and lawyers on the other, they are overwhelming inclined to 
side with the lawyers * * 'However when consumers are added to both aides of 
the equation the lawyers realise no benefit * * * This observation underscores the 
critical importance of Voter Revolt being put forward as an equal partner in the 
fight for no fault." (Memo Attached.) 

Once the state's toughest critic of insurance companies and big business, the 
"Voter Revolt" name was put at the forefront of efforts for pure no-fault legislation. 
The "Voter Revolt" name nas also been invoked in Congress on behalf of pure no 
fault legislation. Testifying before the House Subcommittee on Courts and tntellec- 
' ' " ..-..< J. . ... .,..-.- r,. «..!. .„ , 995 Michael 

... m-the Nader- 
lion 103 mandating 

Campaign disclosure reports filed with the Secretary of State show how the mer- 
chandising of the Voter Revolt name was a fraud designed to fool the voters and 
enrich a number of individuals: 

While the proponents of the measures claim be acting in the name of Voter Re- 
volt, these individuals were never actually employed nor paid by Voter Revolt for 
their work on that campaign. For example, Michael Johnson, an employee of An- 
drew Tobias and a spokesperson for the no fault initiative, claimed to be the "Policy 
Director" of Voter Revolt. In fact, Johnson was never paid by Voter Revolt, but rath- 
er by the Alliance to Revitalise California. Johnson, who continues to represent him- 
self as a staff person of Voter Revolt, apparently still works for Silicon Valley spon- 
sors of the ballot measures. In a recent deposition, Johnson identified himself as a 
"political consultant" employed by an offshoot of the Alliance to Revitalize Califor- 

During 1995 and 1996, William Zimmerman, partner in a Santa Monica -based po- 
litical consulting firm, Zimmerman and Markman, claimed to be Voter Revolt's "Po- 
litical Director. According to a recent deposition in a lawsuit related to the three 
ballot measures, Zimmerman admitted that he had not been an employee of "Voter 
Revolt" in 1995 and 1996 after all. (He described himself as "an unpaid advisor to 
the organization.") He received (515,402.15 for public relations and media produc- 
tion services from the Alliance to Revitalize California. 

People hired to collect signatures and campaign door to door for the three propo- 
sitions identified themselves as grassroots "Voter Revolt" workers. But campaign re- 
ports show that during the election period when the Alliance spent in excess of $19 
million on the initiatives in the name of Voter Revolt, Voter Revolt itself had vir- 
tually no staff or resources. During the entire time period from January 1, 1996 to 
March 31, 1996, Voter Revolt reported receiving $84,583 and spending $116,747. 
Prom April 1 to June 30, 1996 Voter Revolt reported receiving $7,166 and spending 
$12,536r 

In fact, these "grassroots activists" were professional fund-raisers hired by "Pro- 
gressive Campaigns" a private, for-profit organization that specializes in campaign 
signature gathering and political canvassing. Progressive Campaigns received 
$5,344,495.30 in fees from the Alliance to conduct its operations in the name of 
Voter Revolt. The Voter Revolt name was used by Progressive Campaigns to both 
sway voters and solicit contributions from unsuspecting members of the public. They 
were paid up to $1 a signature to qualify the measures for the ballot, using the 
name "Voter Revolt." However, these signature gatherers were never employed by 
Voter Revolt. Progressive Campaigns paid the signature collectors as independent 
contractors. As a group of them later wrote in a letter to a national magazine in 
response to an article by Tobias extolling the "grassroots base" for Proposition 200: 
"We must point out that the 'consumer group Voter Revolt' * * * is not even 
real. It is an old name that Nader actually coined a while back which is being 
used as a front for the for-profit 'Progressive Campaigns, Inc.' We went out to 
the public at Voter Revolt, but our paychecks said Progressive Campaigns." 



u Nader subsequently wrote Representative Carlo* Moot-head, Chairman or the Committee, 
commenting, "Voter Revolt has been taken over by turncoat* who now provide their services fbr 
anti-mnsumer initiative!). They are NOT affiliated with me or any ofourorganiiatjona." 

** During the campaign, Johnson frequently described himself u a "former Nader Raider " in- 
sisting that he had worked for Nader in Washington, D.C. That, too, was a distortion at beat. 
Records from Naders office— The Center for the Study "" ' ' " ' 

had been rejected by Nader's office after applying for i 
a researcher st me of the numerous ci tiien groups in Washington that 



l Responsive Law — show that Johnson 

i'tib. He later obtained employment as 
ington that Nader had rounded. 
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after the election to make substuntial contributions to the Alliance, which was heav- 
ily in debt after the campaign was over. Many of the state's largest insurance com- 
panies made over $700,000 in donations to the Alliance by way of Taxpayers 
Against Frivolous Lawsuits, a separate campaign committee established by insurers 
and other business organizations to fight yet another round of ballot measures on 
the November, 1996 ballot. 

Insurance Company Donations to "Taxpayers Against Frivolous Laws" 



MUKiWK . 
MM-VXIM 
l/l/K WOVH - 

Fimn't Insurance Group el CompwuM i/lrti W30/S6 

Amenun Council f IT Ifttunmt WW WOW . . 

PhilMelphij lr>... cr Co WUW-MCM 

P««d.jm Hea '- Cwp . . .... WW6 VJCflt 

Tiwiumtnco CvpniKO" MM V3Q/W . . . 

California Css.. •, irM VX»i . 

10/1/H 1049*6 

id/UK iom« „ . 

xonm-ionvti 

ha/h-io/mm 

Meliopalitaii lift VIA) I0/1V 6 

Wiynt umeii- ve P«aht** io/]«w .//ii.r 

CNA Inurino Co 10/lflt-lO/WflS 

United Aniwiton Health*** . .. . :mm \<: I WW 

















Donations Irom 


"Taxpayers Against Frivolous Lawsuits" 


to The Alliance 










tra 




•-.* 





10/10/W $350,00000 

10/1WK 350.D0O.OI 

IOmVllK-12/WMK - - -..- - M0.3S2.W 



Taxpayers Against Frivolous Lawsuits paid Voter Revolt $205,315. 

This audacious effort to establish grassroots legitimacy— sometimes referred to as 
an "AstroturT strategy — failed. Proposition 200 was met with unanimous and strong 
opposition by consumer groups. More than 75 public interest groups opposed the ini- 
tiative, along with the powerful Consumer Attorneys of California, and no citizen 
group supported it. Even sometime supporters of traditional no fault weighed in to 
oppose the draconian abolition of pain and suffering compensation for even the most 
seriously injured accident victims (which is identical to S. 625). Robert Hunter, a 
nationally-recognized consumer advocate on insurance matters and former Texas In- 
surance Commissioner, opposed Proposition 200. Hunter stated," Proposition 200, 
with its puny benefits ana total abolition of legal rights, would harm California con- 
sumers seriously. Proposition 200 is bad no-fault that strips away important rights 
to motorists and passengers." 

In California, a vigilant press helped expose the deception. The San Francisco Bay 
Guardian, for instance, editorialized, "Proposition 200, 201 and 202 would eliminate 
consumer protections in a wide range of areas. Every legitimate consumer group in 
the state is opposing them. How did Voter Revolt get bo badly co-opted? Why is the 
organization that was once the insurance industr/s worse nightmare turn into its 
wildest electoral dream? • * * It's annoying that Voter Revolt has been com- 
promised; it would he tr : if the industry scam really worked." 

On March 1 6. California voters issued a stinging rebuke of no-fault for 
the second ti in i * ; rs. A conservative Califomians electorate defeated a bal- 
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it measure to establish a pure no-fault auto-insurance by nearly a 2 to 1 margin: 
o 65 percent; Yea 36 percent. 5 " 

CONCLUSION 



claims, and insurance companies have reneged on promises to voluntarily lower pre- 
' 1 According ta"" '""' ""'" e ~~ "~ " *'-*-- ■-' * — =-■■-- ' • 



Commissioners, the quickest way to reduce auto insurance rates is to repeal no fault 
«y stems and/or implement vigorous regulation and anti-monopoly protections. 

S. 626 is an attempt by insurance companies who promised no fault would work 
two decades ago to elevate their failed experiment to a draconian level: the abolition 
of pain and Buffering compensation for even the moat seriously injured auto accident 
victims. Yet S. 625 guarantees no premium reduction, precludes bad faith claims 
against insurers by eliminating punitive damages, abolishes pain and suffering com- 
pensation for even those opting for the tort system, and creates an administrative 
insurance system of red tape that is dramatically tilted against the consumer. 

S. 625's counterpart proposal in California, a ballot initiative establishing a pure 
no fault auto insurance system, was resoundingly defeated by a 2 to 1 margin. Cali- 
fornia consumers refused: to abandon the system of personal responsibility and ac- 
cess to justioe that, coupled with proper regulation of the insurance industry, has 
made California the only state in the nation to achieve a decrease in auto insurance 
premiums for three years in a row. Plebiscites such as California's overwhelming 
rejection of no fault in 1988 and 1996 are not the only example or massive public 
antagonism toward no fault; voters rejected no fault measures placed on the ballot 
in Arizona (1990) and Florida (1988). And in moat states which presently have no 
fault laws, such aa Hawaii and Massachusetts, efforts to repeal the laws have been 
blocked by the insurance industry. The Congress should not preempt the consumer 
protection laws of fifty states to impose a flawed proposal that extends a failed ex- 
periment. 

Thank you for your interest in our views. 

Senator Ashcroft. There are about 2 minutes remaining in a 
vote. I regret to say to you that we will recess. I could have traded 
off had there been another Senator here, but we cannot do that. 
And I will not forecast the time of my reappearance, but I would 
suggest that you allow me to be as quick at this as I can be, and 
it may well be that I would be back rather promptly. 

[Recess.] 

Senator Gorton [presiding]. The hearing will come to order once 
again with one more apology for the fact that we have been inter- 
rupted by so many votes. I am relatively confident that this will 
be the last one before the hearing would reach its normal end. 

I understand that Professor O'Connell and Mr. Rosenfield have 
had their opening statements and that it is now the turn of Mr. 
Tobias. 

STATEMENT OF ANDREW TOBIAS, AUTHOR, NEW YORK, NY 

Mr. Tobias. Thank you, Senator, appreciate the opportunity to 
participate in this hearing. I am here today and have been working 
on this issue for 17,years, primarily for two reasons. 

The first is that in many States more than half the dollars that 
consumers pay for the bodily injury portion of their auto insurance 
gets eaten up by legal fees and fraud. In California, where consum- 

rtie mostly i 
to the proposals 

oT3 to 2: No SO percent; Yas 41 percent. Prop. 202 lost narrowly: No El percent; Yes 49 percent. 
News articles «nd campaign (ijuclonure reports (nun the campaign sic attached in the appendix. 
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ers pay $7 billion a year for the bodily injury portion of their auto 
insurance, nearly two-thirds goes to lawyers and fraud. I think this 
is too much. 

The second reason is that, as you have heard over and over, 
RAND estimates that in traditional lawsuit auto insurance States, 
the most seriously hurt victims, those with $100,000 or more in ac- 
tual losses, recoup from this very expensive auto insurance system 
on average just 9 percent. I think 9 percent is too little. 

I know these numbers are hard to believe and yet, in fact, this 
is not only true, it is old news. Surveying the situation as long ago 
as 1962, Consumers Union said that the traditional lawsuit auto 
insurance system "produces results which are so unjust, capricious, 
and so wasteful of both the policyholder's and the accident victim's 
money, that most laymen find it hard to believe the facts when 
they are first presented." I certainly found it hard to believe. 

All that has changed since 1962 is that it has gotten worse. 

As a practical matter what this means is that today's $7 an hour 
worker, if he or she obeys the law, in most States is forced to buy 
insurance that pays lawyer $125 an hour to fight his or her claim, 
if he is hurt or she is hurt, and it then typically requires him or 
her to give up 33 or 40 percent plus expenses of anything he or she 
does win to the lawyer who helped him win it or helped her win 
it. 

I cannot commend you, Senator, and your colleagues highly 
enough for tackling this issue and for finding a way to reduce the 
incredible waste and injustice that Consumers Union noted as lone 
as 35 years ago. It is a boring issue. It is a complicated issue, and 
those who profit from the current system to the tune of tens of bil- 
lions of dollars a year will sadly but understandably go to almost 
any lengths to keep from changing it. 

What makes Auto Choice so compelling is it would allow States — 
not force them — to allow consumers — not force them — to opt out of 
this crazy system. They could still sue General Motors for faulty 
brakes. They could still sue Dade County for faulty road mainte- 
nance. They could still sue each other for uncompensated economic 
loss. They could still sue convicted drunk drivers without restric- 
tion, and they would actually have more ability than today to sue 
recalcitrant insurers for bad faith. But if they wanted, they could 
opt out of today's expensive, fraud-ridden pain and suffering law- 
suit lottery. 

Giving consumers a choice, it seems to me, is one of the things 
that makes a market economy work. This bill would give consum- 
ers who preferred to buy computers for their kids, rather than pain 
and suffering lottery tickets, the ability to do so. Yet, it will allow 
those who prefer the system as it is to stick with it largely as it 
is. 

I do not want to go through all of this because I want to take 
a moment to respond to some of the things that Harvey said. 

But one thing that has not been mentioned yet this morning is 
that this bill so slaps recalcitrant insurers with a 2 percent a 
month penalty for late payments. It is really important Right now 
insurance can borrow — and I put borrow in quotes — from injured 
people interest free by dragging their feet. Under Auto Choice, the 
cost of borrowing this way from injured people goes up to 24 per- 
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cent a year. It will no longer be in an insurance company's interest 
to borrow this way. At percent interest, it makes great sense to 
drag your feet. At 24 percent interest, it makes no sense at all. 

Furthermore, by switching to a first-party system, Auto Choice 
would increase consumers' ability to sue for bad faith, which would 
be another strong reason for insurers to shape up and not be recal- 
citrant and delinquent in payments. Today in most States, bad 
faith suits are not possible because it is the other guy's insurer 
treating you badly. You have no contract with that insurer and 
thus no basis to sue for bad faith. 

There are other good things about this bill including its leaning 
toward auto safety. A first party system encourages incentives for 
purchasing safer cars and that encourages Detroit to build them. 

Now let me touch on a couple of things that Harvey said because 
it is ironic to me. If the opponents of this measure are right and 
this is a terrible new choice to give people and it does not save 
them money, it seems to me people will not choose it and that is 
the end of the story. It only gets to be a problem in their eyes if 
lots of people, in fact, do choose it. 

The opponents of this bill say that, well, under Auto Choice the 
good drivers will wind up subsidizing the bad ones. But this is ac- 
tually no more true — in fact, it is less true — than today. As today, 
bad drivers would pay higher insurance premiums than good driv- 
ers. But today a huge proportion of the worst drivers simply drive 
uninsured. They pay nothing for insurance. In California, in Har- 
vey's State, something like 30 percent of the cars on the road are 
uninsured, but a higher proportion of the worst drivers and most 
irresponsible drivers are uninsured partly because the rates to 
them would be higher and they cannot afford it and partly because 
by definition they are irresponsible. So, perhaps 50 percent of the 
accident causers in California today drive uninsured. They pay 
nothing for insurance. So, you wind up as a good driver having to 
subsidize them by buying uninsured motorist coverage. 

Under Auto Choice, fewer bad drivers would drive uninsured and 
those who did would not be able to sue the good, responsible in- 
sured drivers for pain and suffering. 

So, it is not perfectly fair. It is not perfectly just, but it is at least 
as fair as today, the difference being that billions of dollars that 
now get wasted in legal fees and payment of fraudulent claims and 
the least significant claims would be redirected to consumers' pock- 
ets, if they choose, or to the payment of actual benefits to people 
who are really hurt. 

Harvey says that all consumer groups oppose this measure. I was 
on a radio snow on National Public Radio. One of the participants 
was Bill Ahern from Consumers Union, and quoting from his tran- 
script, the host of the show said, "It was my understanding, Bill 
Ahern, when you came on the show, that Consumers Union op- 

fiosed this measure, but you are saying you are just raising the yel- 
ow flag." And Mr. Ahern said, "Yes — no, we certainly do not op- 
pose it. It is an improvement." 

It is an improvement, and as Professor O'Connell so eloquently 
said, let us give consumers a choice. Let them decide. If they do 
not think it is cheaper and a better deal, they will not buy it. 
Thank you, Mr. Chairman. 
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[The prepared statement of Mr. Tobias follows:] 

Prepared Statement of Andrew Tobias, Author 

Thank you Tor the opportunity to participate in this hewing. I am here today, and 
have been working on this issue Tor 17 years primarily for two reasons: 

• In many states, mart than half the dollars that consumers pay for the Ibodily 

ury" portions of their auto insurr"™ ™*" «•*«« •>■» t™ '«»»/ &•• ■ml A«™»J In 

ililorniB, where consumers pay $7 

and fraud. 1 think this ia too much. 

■ RAND estimates that in traditional lawsuit-auto-insurance states those most 
seriously hurt — crash victims with (100,000 or more in actual losses (medical, rehab 
and wage loss) — recoup from this expensive auto insurance system on average just 
9 percent. Nine percent. I think this is too little. 

1 know these numbers are hard to believe. Could nearly two-thirds of our bodily- 
injury premium dollars realty be eaten up by lawsuits and fraudulent claims? Could 
the worst-hurt victims really recoup from this system, on average, just a tiny sliver 
of their losses? And if this is true, why hasn't anyone done anything about it? 

Yet in fact this is not only true, it is old news. Surveying the situation as long 
ago as 1962, Consumers Union said that the traditional lawsuit auto-insurance sys- 
tem "produces results which are so unjust, capricious, and so wasteful or both the 
Klicynolders" and the accident victim's money that most laymen find it hard to be- 
ve the facts when they are first presented." 

All that's changed since 1962: it's gotten worse. 

As a practical matter, what this means is that today's (7-an-hour worker, if he 
obeys the law in most states, is forced to buy insurance that pays lawyers $125- 
an-nour to fight his claim, if he's hurt,, and that then typically requires turn to give 
up 33 percent or 40 percen plus expenses of anything he wins to the lawyer who 
helped him win it. 

1 cannot commend you highly enough Tor tackling this issue, and for finding a way 
to reduce the incredible waste and injustice Consumers Union noted as long as 36 
years ago. It ia a boring issue, it is a complicated issue, and those who profit from 
the current system — to the tune or tens or billions of dollars a year — will, sadly but 
understandably, so to almost aoy lengths to keep it from changing. 

What makes the Auto-Choice bill so compelling is that it would allow states (not 
force them) to allow consumers (not force them) to opt out of this crazy system. They 
could still sue General Motors for faulty brakes, they could still sue Dade County 
for faulty road maintenance, they could still sue each other for uncompensated eco- 
nomic losses. They could still sue convicted drunk drivers without restriction. And 
they would actually have more ability than today to sue recalcitrant insurers for bad 
faith. But — if they wanted — they could opt out of today's expensive, fraud-ridden 
pain -a nd-su tiering lawsuit lottery. 

Giving consumers a choice, it seems to me, is one of the things that makes a mar- 
ket economy work so well. This bill would give consumers who preferred to buy com- 
puters for their kids rather than pa in-and-su fieri ng-lottery tickets the ability to do 
so. 1 Yet it will allow those who prefer the system as it ia to stick with it largely— 
though not entirely — as it is. 

So this bill gives consumers choice and the option of significantly tower insurance 
premiums. 

And it gives consumers choice a second way. By shilling from a third-party to a 
first-party aystem of insurance, it will allow conaumers to choose the companies that 
settle their claims. Today, it is the other guy — who hit you — who makes that choice 
for you, because it is hi a insurance company against which you make your claim. 
Very often, if he bought insurance at all, he simply bought the cheapest policy he 
could find, regardless of claims-paying reputation. Now, with Auto-Choice, you 
would get to choose the company you wanted to work with. That could have the 
happy side-effect of leading auto insurers to compete more actively on the qualify 
of their claims-paying services. 

(The bill also slaps recalcitrant insurers with a 2 percent -a -month penalty for late 
payments. That is important. Where before insurers could "borrow" from claimants 
interest-free by dragging their feet, now the cost of such "borrowing" would rocket 
to 24 percent. It will no longer be in their interest to do so. Furthermore, by switch- 
ing to a first-party system, Auto-Choice would increase consumers' ability to sue re- 
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calcitrant insurers for bad faith— which would be another strong reason for anch in- 
surers to shape up. Today in moat states bad-faith suits are not possible because 
it is the other guy* insurer treating you badly. You have no contract with that in- 
surer, and thus no basis to sue for bad faith.) 

In an ideal world, of course, the real solution would be greater auto safety — pre- 
venting serious injury in the first place. It should thus be noted that Auto-Choice 



is a small but real step in that direction. In a first-party insurance system, insurers 
would have a reason to reward purchasers of sale cars with better rates — giving 
them more reason to do so (and Detroit, therefore, more reason to build them). In 
a traditional third-party system like California, there's little such incentive, because 
your insurer's risk is not that you will be hurt, but that you will hurt someone else. 
The severity of his injury will bear no relation to whether you bought airbags. 
Proponents of the traditional system ask two pointed questions: When • 



the « „ 

point out is that under U , 

profit and which they so vehemently defend, the serious accident victim ii 
compensated. RAND estimates he or she recoups just 9 percent of his or her actual 
economic losses from this costly system. And the wrongdoer does NOT pay — his in- 
surance company does. Or, if he is uninsured, no one pays. (Or your own insurer 



pan, via uninsured motorist coverage.) 
Then — ' * ' ' " r 



mpposed to be s lot of ways to skin a cat, but the last — and only — 
time sensible auto insurance reform was ever enacted in this country was in Michi- 



Senator AsHCROFT [presiding]. Thank you very much. 

Mr. Rosenfield, you criticized Senate 625 by saying it would not 
result in a lower car insurance premium because more people will 
be covered. Do we want to enact — is that something we should do? 
Do we want to enact a law which would have more people covered? 

Mr. Rosenfield. I do not think I said that, sir. I am confused 
by your question. 

I said no-fault does not lower insurance premiums. We take issue 
with the RAND study's methodology and data. It neither comports 
with the reality of no-fault, nor aoes it comport with what we 
would say would be the best approach in terms of a methodology. 
No-fault will not reduce premiums. 

But the most important point I attempted to make in my testi- 
mony is that there is nothing in S. 625 that mandates any kind of 
a reduction. If 1 am correct that this no-fault will lead to rate in- 
creases, premium increases, there is nothing in the legislation that 
argues to the contrary or requires a reduction or could do so under 
the Constitution. 

Senator Ashcroft. Thank you. 

Professor O'Connell, some who oppose Senate bill 625 indicate 
that it would strip motorists of their seventh amendment right to 
a jury trial. In your view does this pose a constitutional threat to 



"The land of bodily-injury insurance they have in Michigan is called no-fault — s terrible 
name, because it suggests that a reckless driver gets off scot free. Coverage in Michigan costs 
significantly less than in California, yet provides unlimited medical and rehabilitation benefit* 
and significant wage-loaa protection, to anyone injured in a car crash. None of the other so-called 
"iio-faoll" states really compares with Michigan, because (a) none of the others offers high bene- 
fits: and (b) in moat of the others, one need only rack up a few thousand dollars in medical 
bills in order to be able to sue. As an example of the perverse incentive this provides, when 
the "threshold" or medical expenses required to sue in Massachusetts rose from (500 to 12,000 
in 1968, the average number of doctor visits following a car crash rose— in one year— from 13 
to 30. So in Massachusetts, and many other "no-fault" state*, it is the wont of both passible 
worlds: Iota of suing, pin* an incentive to lake enough medical costs to be able to get in on the 
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the right to having — or an issue regarding the resolution of issues 
by a jury? 

Mr. O CONNELL. No, it does not, Senator, because we do not take 
away the right to jury trial. That is, if you have a dispute over the 
payment of your own benefits, if you have a dispute over your right 
to receive the economic loss that you have suffered over your bene- 
fits, you still have the right to jury trial. We have not taken away 
the right to jury trial. 

We nave altered the circumstances under which the claim would 
be made in many cases, saying you do not sue based on fault, but 
the worker's compensation analogy shows clearly that there is no 
constitutional right to sue based on fault in front of a jury. There 
is a right to a jury trial over what is litigated and the legislature 
has a right to dictate what are the litigable issues. 

Senator Ashcroft. Mr. Tobias, I think virtually every kind of in- 
surance fraud is a problem. It raises the cost to any kind of insur- 
ance system. How would you explain the likelihood of fraud in the 
instance of the choice system that you propose? Is it more likely to 
occur, less likely to occur? 

Mr. Tobias. Well, fortunately, we have something to look at here 
that is rather concrete. The short answer is it would reduce the 
amount of fraud. 

What is so terribly misleading about what the opponents say 
about no-fault is that they are completely right. No-fault in this 
country, as it is known, is a disaster except in one State, Michigan, 
which actually has a sensible no-fault system. In all the other 
States in varying degrees, there are thresholds, usually very low, 
that become targets instead of thresholds. 

In Massachusetts, when the threshold was $500 for many, many 
years, people would get enough medical bills to reach $500 and be 
able to sue. In 1988 the threshold was raised to $2,000, and in that 
1 year, the average number of medical visits after an auto injury 
rose from 13 to 30 not because of some amazing new breakthrough 
or change in medical practice but because the incentives had 
changed. 

In Michigan where there is no incentive, no cash prize for pain 
and sufeing, and where there is no incentive to try to reach some 
sort of threshold, there is no such fraud. It is the one State that 
I invite Harvey to compare rates with California or any other place. 
Michigan is the only State that can legitimately be looked at as a 
functioning no-fault system in this country. If you do the compari- 
sons based on Michigan, you see that in Michigan the level of fraud 
is dramatically lower than elsewhere. In Michigan, for every 10 
verifiable harcl injuries like a broken arm that you cannot fake, or 
certainly not without considerable discomfort, there are seven so- 
called soft fakable, unverifiable injuries like, gee, my neck hurts — 
but there is no reason to think that they are faked because there 
is no cash prize for doing it. All you do is you get your doctor to 
try to help you relieve the pain which is, of course, something dear- 
ly to be desired and something we should support. So, the ratio in 
Michigan where there is no incentive for fraud is seven fakable 
ones for every 10 unfakable. 

In Harvey's State of California and in some others, for every 10 
verifiable claims like a broken arm, there are not seven fakable 
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claims, but 25 fakable claims, leading one to the conclusion that 18 
of those 25 are faked. The problem is you cannot tell which are 
which. It is a soft injury. It is not verifiable. It leads to disastrous 
problems between insurers and insureds, and it is wildly expensive. 

So, the short answer is that for those people who decide not to 
buy the pain and suffering lawsuit lottery ticket, they will save all 
the money that now goes, or least most of the money that now 
eoes, to lawyers and fraud, which is a tremendous portion of it. As 
in Michigan, their premiums will be lower than they are today. 

Mr. Rosenfield. Mr. Chairman, may I make a brief comment in 
response? 

Senator Ashcroft. My time is just about expired. I was to call 
on Senator Gorton. 

Senator GORTON. Go ahead. 

Mr. Rosenfield. In Michigan between 1989 and 1995, the aver- 
age auto insurance premium rose 36.3 percent. That is significantly 
higher than the average tort State premium. 

Another point briefly. Mr. Tobias suggested that the Consumers 
Union endorsed this legislation. I am told the Consumers Union of 
the United States has an official position opposed to it. I will clarify 
that for the committee within the next few hours. 

Finally, Mr. Tobias and Professor O'Connell both properly raise 
the question of whether people get fully compensated for serious in- 
juries. I just wish to add one point. This bill will not offer that kind 
of comprehensive compensation. It ties the no-fault benefits that 
are to be imposed on people to the minimum requirements of State 
laws, like in California, $15,000, $30,000. That is insufficient That 
is minimum coverage and that is one of the reasons why no con- 
sumer groups support this form of no-fault. Even those groups that 
support no-fault generally do not support this. 

Thank you. 

Mr. Tobias. Senator, may I respond? 

Senator Ashcroft. Go ahead, Mr. Tobias. 

Mr. Tobias. First, Harvey is right. I did not say that Consumers 
Union endorses this. I just quoted Mr. Ahem saying that they do 
not oppose it. They see it as an improvement. If I did leave the im- 
pression they endorse it, I did not mean to, but Mr. Rosenfield left 
the impression that they oppose it, which they do not, at least as 
far as I know. 

But more importantly, in Michigan right now today, leaving the 
percentages aside, right now today, the bodily injury portion of 
auto insurance costs substantially less in Michigan than in Califor- 
nia, and in Michigan you get unlimited medical benefits, unlimited 
rehabilitation, and significant wage loss coverage. In California, for 
substantially more money, you get virtually nothing, and I could 
elaborate on that. If Mr. Rosenfield really thinks that the people 
of Michigan would like to pay more for much less in benefit, then 
he is right, but I find it hard to believe. 

Mr. O'Connell. Excuse me. Since Mr. Rosenfield felt compelled 
to rebut, let me pursue the question that Senator Ashcroft asked. 
You asked whether it was a bad thing, as was indicated by Mr. 
Rosenfield, that more people are paid, and as far as I heard Mr. 
Rosenfield, he danced around and did not answer your question. 
This is what he says in his written testimony and this is what he 
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said orally, which I took down. "No-fault does not lower auto insur* 
ance premiums because it increases the overall cost to the auto in- 
surance system. Arbitrary restrictions on the right to sue do not 
offset the higher cost of no-fault. No. 1, twice the people are cov- 
ered. Under no-fault, both the innocent victim and the person who 
caused the accident are paid regardless of who is at fault. Paying 
both parties is vastly more expensive than under the tort system 
in which the liability policy of the at-fault driver covers the inno- 
cent driver only." 

So, your question is a fair one. Is it a bad thing to pay more peo- 
ple? We do not think it will cost more, but ask that question, which 
you did, and the answer that my colleague gives you is it is a bad 
thing to pay more people. That is what he says in his written testi- 
mony and that is what he said orally. 

Mr. Rosenfdxld. Mr. Chairman, I am sorry. I did not understand 
your question. Of course, it is not a bad thing to pay more people. 
In fact, in California we work on the notion of universal health 
care. 

But as the insurance industry has framed this debate, ever since 
Prop 103 passed in 1988, the issue has not been about how many 
more people are covered. The issue is, is this going to save money, 
and on that point, the unequivocal answer from years of experience 
with no-fault is it does not save more money. 

If the U.S. Congress wants to impose a system that is going to 
cost more money for people on the grounds that it is going to cover 
more people and pay more compensation, that is fine but just say 
that. Let us not wrap it in the tax reduction talk. 

Thank you. 

Senator Gorton. Mr. O'Connell, I would like simply to ask you 
an interstate coverage question. 

In many respects, Washington and Oregon are twin States, but 
they often go in different directions with respect to their legisla- 
tion. 

Mr. O'Connell. Yes. 

Senator Gorton. Let us take the situation in which Washington 
opted for a choice system and Oregon did not, and let us take an 
Oregon driver in an accident in Washington State with a driver 
who elected PPI alone. 

Now, presumably the Oregon driver had been paying insurance 
premiums under his normal Oregon policy there. 

If the judge and jury determined that the Washington driver is 
at fault, does the Oregon driver have any place in which he can re- 
cover non-economic injuries? 

Mr. O'Connell. Yes. Under this bill, when the Oregon resident 
comes into Washington, which I take it is your hypothetical 

Senator Gorton. Yes. 

Mr. O'Connell [continuing]. And Washington has enacted this 
bill, if the Washington resident has opted to stay in the tort sys- 
tem, the two sue each other as they would without any change. 

Senator Gorton. That was not the question. 

Mr. O'Connell. I understand. 

But if the PIP insured is in an accident with the Orego insured, 
the Oregon insured retains his total rights to sue in tort against 
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the Washington resident whose liability coverage covers that expo- 
sure to both economic and non-economic damages. 

The Washington resident is paid his economic losses, without re- 
gard to fault, out his insurer is subrogated against the Oregon in- 
sured, if the Oregon insured was at fault, to pay all of the losses 
that the Oregon insured owes the Washington insured. 

Senator Gorton. Let us take the reciprocal. Now the Washing- 
ton driver is in an accident in Oregon in which the Oregon driver 
is at fault, but the Washington driver has only PPI. 

Mr. O'CONNELL. When he goes into Washington, he is required 
to carry out of State whatever prior to this law he was required to 
carry in State. In other words, he must carry the liability insurance 
that would cover him out of State. 

Senator Gorton. No, no. But in this case he is not liable. He is 
the innocent victim. 

Mr. O'Connell. He is the innocent victim. He gets paid his PIP 
benefits by his own insurer. He can sue the Oregon insured in tort 
liability with a subrogation right by his own insurer to recoup what 
was paid for him under PIP benefits. 

Senator GORTON. Thank you. 

Mr. Rosenfield, I would like your views on two similar questions: 
the question of fraud and the question of transaction costs. Do you 
believe first that fraud is not a particularly significant problem 
under the present system and therefore one we do not need to ad- 
dress, or a serious problem that we should address in a manner dif- 
ferent from this bill? 

And the same thing with respect to transaction costs, the hugely 
greater amount of money that people pay in than the amount of 
money that they collect in total. 

Do you have a different solution than this proposal for either of 
those, or do you just think they are not really problems? 

Mr. Rosenfield. Senator, I do not think you were here when I 
presented my initial testimony. 

Senator Gorton. I was not. 

Mr. ROSENFIELD. I was the author of a ballot initiative that the 
voters approved in California in 1988 which took a totally different 
approach that, for some reason, is never discussed here in Congress 
or in many of the legislatures, and that is we regulate the insur- 
ance industry stringently. We limit their profits and expenses, and 
we make them obey the antitrust laws, and we prohibit discrimina- 
tory conduct. 

One of the things that I mentioned, in the process of the enor- 
mous savings that nave occurred under that regulated environment 
in California, eliminating the cost plus pass-through mentality of 
the insurance industry forced it for the first time to look around 
and see how it could maintain profits and at the same time cut 
costs. So, insurance companies have fought fraud for the first time. 
You can ask the district attorneys in California. They will tell you 
until Prop 103 was approved, they never pursued — insurance com 

fianies never came to the law enforcement and asked to prosecute 
raud. Now it is a major focus. So, forcing them to — limiting their 
ability to pass through is one of the ways of fighting fraud. 

You asked me if I thought there is fraud n the system. I do not 
think that the RAND figures are accurate. I saw a RAND figure 
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that accused most of the people who filed claims in California of 
being criminals engaged in fraud. I do not think it is at that level. 

However, there is certainly some fraud by lawyers, doctors, chiro- 
practors, and the solution, irrespective of the regulatory remedy 
that I just suggested, is to target that issue directly. 

One of the things we have done is that we have proposed some 
limits on lawyer advertising, the more egregious lawyer advertis- 
ing, consistent with what we felt would be the respect that is enti- 
tled to the first amendment. So, we do not want lawyers to be out 
there encouraging litigation. 

We have also proposed and the California legislature has adopted 
with some insurance industry support proposals like requiring 
photo inspection of the car or insured so that we know if there is 
subsequently a phony claim for damages. 

We nave proposed and the insurance industry has fought re- 
quirements that they pay claims more promptly by levying more 
civil justice damages if they fail to do so. I might add parentheti- 
cally that in exchange for this 24 percent interest, which they could 
probably achieve through investment, S. 625 strips away the ability 
to assert punitive damages, the threat of which is an incentive for 
insurance companies to pay claims promptly. I have been told by 
insurance company executives, if the companies would pay the 
claims promptly, they would avoid a situation in which there is an 
incentive for a claimant to have to see a lawyer and then add some 
perhaps unnecessary claims to that initial accident. 

As for transaction costs, Senator, I have the same objections — 
well, I have two sets of objections. First, to what RAND and other 
theoreticians describe as the actual transaction costs. We quarrel 
with those numbers. As Professor O'Connell said, we could argue 
about numbers all day. 

Second, I do not like the implications of the words "transaction 
costs." There is a huge transaction cost to democracy, but it has 
been worth the price in lives in the last 200 years to fight for it 
The right to go to court — it is a right the insurance companies have 
asserted strenuously in California in litigating against Proposition 
103 — is a basic tenet of our democracy. And yes, there are some 
costs involved in that, but those are the costs that society ought to 
bear. 

Can we make it more efficient? We have proposed in the State 
legislatures creation of a small auto claims court system which 
would give consumers a true choice of voluntarily pursuing an in- 
formal resolution of accident disputes without the need to go to an 
attorney, but we strongly oppose, whether it is auto insurance no- 
fault or medical malpractice or whatever the tort reform de jour is, 
limits on the ability of human beings to go into court and have 
their full day in court before a jury. 

Senator tioRTON. Even though they have made that choice them- 
selves by the type of insurance policy that they bought 

Mr. Rosenfibld. Well, I want to thank you for giving me the op- 
portunity to address that. There is no real choice in this process. 
Both of the proponents here today have said, well, Harvey, you 
know, just let us give the public a choice. There is not going to be 
a choice. It is not going to take too log, first of all, before the mo- 
torists in every State in the Nation under this choice system figure 
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out that if they are hit by a no-fault driver, they, the tort driver, 
really cannot sue the no-fault driver. Therefore, the tort people are 
under no-fault anyhow. So, that is the first thing. 

The second thing my guess is that the insurance companies will 
effectuate a pricing system that raises tort premiums relative to 
this choice premium just long enough to get everybody into the 
choice system, and then we will see, as it has happened in every 
other State, the inherently more expensive costs of no-fault result 
in skyrocketing premiums, at which point 

Senator Gorton. Professor O'Connell and Mr. Tobias, do you 
want to make any comment? 

Mr. O'Connell. Well, I think once again if you really believe 
that there are these gigantic conspiracies among insurance compa- 
nies to artificially price their product, to force people into buying 
coverage that is more expensive, that they will artificially reduce 
the cost of PIP, and artificially raise the cost of tort liability beyond 
what it should cost with thousands of insurance companies doing 
business is, is odd. To say that nobody is going to come in and price 
this as it could be priced to make huge amounts of money by pric- 
ing validly, strikes me as wild. 

What I think we are hearing from our friend is that he does not 
like the market. He says the insurance company is not going to 
price these things with anything like fairness, and I say to him, go 
to the Yellow Pages today and you will find many advertisements 
from many insurance companies and agents which say bring me 
your policy and we will charge you less than you are being charged. 
If not, do not buy from us. 

To say that there is going to be in our society, with thousands 
of companies doing business, a cartel that is going to refuse to 
allow cheaper insurance to be sold less expensively than more ex- 
pensive insurance is, to repeat, wild. 

I take it what my friend is urging is that you ought not to pay 
attention to this bill. You ought to pass a bill that rolls back the 
rates throughout the country irrespective of whatever the market 
is doing. You say to the insurance industry, as this bill in Califor- 
nia that passed by initiative did, every insurance company has to 
roll back its rates 15 percent, irrespective of what they are charg- 
ing now, irrespective of what their expenses are, irrespective of 
what expenses will become. I would say to you, Senators, if you 
think passing a bill that would roll back the rates of every insur- 
ance company 15 percent as of last November, if you think that bill 
makes sense, God save you. [Laughter.) 

Senator Gorton. Mr. Tobias. 

Mr. Tobias. Well, I agree. The cost of democracy — democracy is 
precious but so is the free market. So is freedom. 

Harvey is worried that people will not have the right to go into 
court, and he likens it, incidentally, to medical malpractice and 
others where I think there is a whole different power imbalance. 
They are separate issues and we do not want to get into them in 
detail. 

But when you are an injured person up against a whole hospital 
or a wealthy neurosurgeon or whatever, there is a power imbal- 
ance. Not so when two drivers collide. With this bill you still have 
the right to sue General Motors because there is a power imbalance 



a Dy Google 



or to sue the city government for negligence because there is a 
power imbalance. Indeed, in the case of this bill, you can sue each 
other for uncompensated economic loss, and incidentally, sue drunk 
drivers and so on without restriction. So there is an awful lot of 
ability still here for the little guy to exercise his rights in court 
even if he has chosen, out of his own free will, to save money by 
opting out of tli e pain-and-suffering lottery. 

But just to finish with this, under today's system — Harvey dis- 
putes RAND's numbers. Maybe it is not 9 percent. Maybe it is 15 
percent that somebody who is really badly nurt recovers, but that 
is out of their actual economic losses. If you are somebody who is 
badly hurt with, let us say, $400,000 or $500,000 in economic 
losses, yes, you have the right in California to sue for that $15,000 
of legal coverage that Californians have to buy, although many of 
them do not, but even assuming that you win the $15,000, that 
leaves the other $385,000 of actual economic losses uncompensated 
under today's system. Under Auto Choice, you would still nave the 
right to sue for that $385,000. 

The difference is your premiums would be so much lower that 
you might be able to afford decent coverage for yourself. The cur- 
rent system forces someone who earns $7 an hour to support a sys- 
tem that pays lawyers $100 or $125 an hour to fight his own claims 
if he is hurt, and then if he wins, he typically has to give 33 or 
40 percent of whatever he wins to another lawyer on his side who 
helped him win it. 

I have nothing against lawyers. My brother is a lawyer, but this 
is not a sensible way to spend the billions of dollars that we have 
available for injured people, to have most of it going to lawyers and 
fraud. 

Senator GORTON. Thank you, Mr. Chairman. 

Senator Ashcroft. Let me extend my appreciation to all the 
members of the panel: Professor O'Connetl, Mr. Rosenfield, and Mr. 
Tobias. I would dismiss this panel at this time and call upon panel 
No. II composed of Mr. Peter Kinzler, Dr. Stephen Carroll, and Dr. 
Tim Ryles. 

Mr. Kinzler is the president of the Coalition for Auto-Insurance 
Reform in Alexandria, VA. It is my pleasure to call upon him first. 
Mr. Kinzler, if you could, try to give due regard to the 5-minute 
limit We would be pleased to receive other information from you 
for inclusion in the record. Mr. Kinzler. 

STATEMENT OF PETER KINZLER, PRESIDENT, COALITION FOR 
AUTO-INSURANCE REFORM, ALEXANDRIA, VA 

Mr. KiNZLEn. Mr. Chairman, having spent 25 years sitting be- 
hind folks like yourself, I am sensitive to trying to keep within the 
timeframe, so I will do my best. 

As you indicated, I am president of the Coalition for Auto-Insur- 
ance Reform. CAR is a coalition of consumers and businesses that 
supports the adoption of legislation that would give motorists the 
opportunity to purchase insurance that would do four things: No. 
1, pay benefits to all insured automobile accident victims; No. 2, 
provide better coverage for more seriously injured people; No. 3, 
pay benefits promptly; and No. 4, lower automobile insurance pre- 
miums. 
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CAR supports S. 625 because it would give divers the oppor- 
tunity to purchase such insurance. 

Unless S. 625 is adopted, drivers' only option in 37 States will 
continue to be the tort and liability insurance system. The defects 
of this system, as Professor O'Connell pointed out in his testimony, 
have been well documented since the 1930's. Let me describe them 
for you one by one because that is the only choice that people will 
have absent adoption of this legislation. 

First, there are large compensation gaps. The most obvious is 
single car accidents. Thirty-one percent of all people are injured in 
single car crashes. By definition under the tort system, there is no 
recovery because there is no other driver to sue. 

Second, people with minor or faked injuries are vastly over-com- 
pensated because of the nuisance value of their claim. No matter 
now much fraud prevention one seeks to do, you cannot take away 
the fact that it costs $5,000 or $6,000 for an insurer to go to court 
regardless of whether you win or lose. That produces — and this is 
a replica of Mr. Carroll's chart — these yellow numbers here which 
is basically overpayment of small claims for their nuisance value. 

But the greatest shame of the tort system is the treatment of the 
seriously injured. Again, as the chart shows, once you have crossed 
$25,000, seriously injured people are way, way under-compensated. 
The average compensation between $25,000 and $100,000 is 56 
percent of economic loss. Above $100,000 it drops to 9 percent. 

Third, the tort system takes months to pay people. In areas with 
congested court dockets, that can stretch into years, particularly in 
serious injury cases. 

Fourth, the very nature of the tort system encourages fraud. 
Since every dollar of medical bills is routinely trebled for pain and 
suffering damages, injured or not injured people have an incentive 
to run up their bills. The results are predictable. They were de- 
scribed earlier. People in California, a fault jurisdiction, nave about 
250 soft tissue injuries, sprains, strains, pains, whiplash to every 
100 verifiable hard injuries such as broken bones. In sharp con- 
trast, in Michigan, a good no-fault State, the number is 70 per 100. 
It is interesting to note that the 18 States with the highest ratio 
of soft tissue to hard injuries are all tort States. 

The cost of these excessive claims? About $8 billion in direct 
medical costs and a total bill of about $13 billion to $18 billion. 

Fifth, and last for the moment, the tort system pays too many 
dollars to lawyers and too few to victims. Attorneys for both sides 
take over 28 cents out of every premium dollar for bodily injury li- 
ability coverage. That is far more than the 20 cents that is paid to 
victims for actual economic loss. 

But the question arises, obviously, how do we know that S. 625 
would be an improvement? The answer lies in the lessons learned 
from both the successes and failures of the 16 State no-fault laws 
that have been in place at one time or another for 26 years. Here 
is what we have learned. 

First, all State no-fault insurance laws provide faster and more 
complete compensation to accident victims. A 1985 DOT study 
found — and I quote — "Significantly more motor vehicle accident vic- 
tims receive auto insurance compensation in no-fault States. Com- 
pensation payments under no-fault insurance are made far more 
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swiftly and no-fault insurance systems pay a greater percentage of 
premium income to injured claimants." 

However, current State no-fault laws are too costly and they are 
too costly because, as has been described here before, they permit 
suits for minimal amounts for non-economic damages after suffer- 
ing minimal amounts of loss, typically roughly $2,000. They are 
easily reached with a few extra doctors' visits. The result, frankly, 
is that all motorists pay higher premiums for the dishonesty of a 
few. 

What S. 625 does is it builds upon the lessons of the States. It 
maximizes individual choice by giving drivers an option to buy low 
cost insurance that provides victims with better, speedier com- 
pensation for their injuries. In effect, it replaces the right to sue 
that Mr. Rosenfield referred to, which is a very uncertain right 
under the tort system, with an extremely certain, in fact absolute, 
right to recover. 

It would not eliminate the tort system. Instead, motorists could 
choose between either a modified version of that system that exists 
in their State today or the new personal protection injury option. 
Drivers who want to opt out of the lawsuit lottery can elect the 
new option. They would be able to choose the level of PPI benefits 
they need and can afford. In the event of an accident, they would 
receive those benefits promptly without any need to prove fault 
Fault would not be abolished. If the PPI driver suffers a loss that 
exceeds his first-party insurance coverage, he would still be able to 
sue any at-fault driver for uncompensated economic loss. 

This approach would result in more money for injured people and 
less for attorneys. Before I close, just let me take this other chart 
to show you what I mean. 

I mentioned earlier that under the tort system, attorneys got 28 
cents out of the premium dollar; economic losses, 20 cents, approxi- 
mately; the other 23 cents, for non-economic loss. 

This is an estimate under S. 625. You notice attorneys' fees drop 
dramatically, to 4 cents, because obviously you are not relying on 
attorneys. Non-economic loss for all practical purposes disappears, 
and what you want out of any insurance system — high payment for 
economic loss, the first requisite of any insurance system, produces 
68 cents for economic loss. You increase the economic loss by three 
and a half times, and I think that is a significant thing. 

Mr. Chairman, let me close with this. S. 625 puts the choice 
where it belongs, with the consumer. Why should auto insurance 
be any different than any other consumer choice? Today's State in- 
surance systems, with three exceptions, do not offer consumers a 
choice. In most States, their only option is the failed tort system. 
S. 625 will leave it up to individuals to decide between the new PPI 
system and the system now in place in their State. 

CAR strongly urges the committee to report S. 625 and let driv- 
ers decide the best form of insurance for themselves and their fami- 
lies. 

Thank you very much. 

[The prepared statement of Mr. Kinzler follows:] 
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My name ia Peter Kinder. 1 I am President of the Coalition for Auto -Insurance Re- 
form (CAR). CAR is a coalition of consume™ and businesses that supports the adop- 
tion or legislation that would give motorists the opportunity to purchase insurance 
that would: 

• Pay medical rehabilitation, wage loas and replacement services benefits to all 
insured automobile accident victims, and provide better coverage for more seriously 
injured persona. 

• Pay benefits within 30 days of submission of s bill or claim. 

• Lower automobile insurance premiums. 

S. 625, the Auto Choice Reform Act of 1997, would give drivers throughout the 
United States the opportunity to purchase such insurance. It is legislation that 
would provide enormous benefits — lower premiums, better compensation and more 
choice — to American motorists. 



Three times during the 1970s, the Senate Commerce Committee reported auto in- 
surance reform bills to the Senate floor. Those bills would have set federal stand- 
ards for no-fault automobile insurance. In 1974, the Senate passed one of those bills. 
Why did the Senate pass auto insurance reform legislation then and why should 
the Congress address the issue now? The answers he io the ongoing deficiencies of 
the tort system and the lessons learned from over 25 years of state experience with 
different forms of no-fault insurance. 

The seminal work on the deficiencies of the tort and liability insurance system 
is a 26 volume study completed by the U.S. Department of Transportation (DOT) 
in 1971. The study concluded that the tort system: 

* * * ill serves the accident victim, the insuring public and society. It is inef- 
ficient, overly costly, incomplete and slow. It allocates benefits poorly, discour- 
ages rehabilitation and overburdens the courts and the legal system. Both on 
the record of its performance and the logic of its operation, it does tittle if any- 
thing to minimize crash losses. 3 
These deficiencies define the reality of the tort and insurance system, which will 
remain drivers' only option in 37 states unless S. 625 is adopted. 
The Tort System Has Significant Compensation Gaps 

A person injured in an automobile accident is not entitled to recover under the 
tort system unless he can establish that someone else was responsible for the acci- 
dent. By definition, a person in a one-car accident cannot recover under the tort sys- 
tem. One-car crashes account for 31 percent of all accidents. While such accidents 
are the single largest category where there ia no compensation under the tort sys- 
tem the same result will occur under other circumstances, such as if both parlies 
are free from fault. 

People with No Injuries or Minor Ones Receive Far More than their Economic Losses 
White the Seriously Injured Receive Inadequate Compensation for their Losses 
For those fortunate enough to be able to recover under the tort system, the pat- 
tern of recovery is perverse. People with minor injuries are vastly overcompensated, 
while the seriously injured cannot recover nearly enough to cover their economic 

The reason Tor high recoveries for small injures under the tort system is that law- 
yers know the value of a nuisance suit for small or feigned injuries. Plaintiffs, with 
the encouragement of their lawyers, submit claims for nonexistent injuries and build 
up medical costs to increase their recoveries. Attorneys know insurers will settle 
these small claims because it is cheaper to settle than to pay their attorneys to fight 

'My involvement with auto insurance reform dales back to 1970s when 1 served as Counsel 
to the Consumer Protection and Finance Subcommittee of the House Commerce Committee. In 
that capacity, I worked on legislation Io establish federal standards for no-fault uu to mobile in- 
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es up to $5,000 recover be- 

The greatest shame of the current system is the treatment of the seriously in- 
jured, such a* those with permanent and total disability. In serious injury cases, the 
leverage shifts to the defendant. Many injured people, particularly the poor, cannot 
afford to wait long periods to settle. Moreover, many motorists carry only the mini- 
mum amounts or liability insurance needed to meet state financial responsibility 
laws. Despite these laws, about 20 percent of all American driven have no auto in- 
surance coverage whatsoever. Many more carry levels that are well below the 
amounts needed to compensate a seriously injured victim. 

As a result, a victim with medical expenses and lost wages between $25,000 and 
$100,000 will likely recover only half of those losses. For persons with catastrophic 
injuries and losses of over $100,000, recovery drops to 9 percent. 4 
The Tort System is Slow to Pay Victims 

Because of the need to prove fault under the tort system, it does not provide for 
speedy compensation. It often takes 16 months to receive payment, and longer when 
the injury is serious. In areas with crowded court dockets, the wait canoe much 
longer. The delay in payment puts pressure on the seriously injured, particularly 
the poor, to settle their claims for less than they are worth. 

Typically, the only money auto insurance provides in the interim is a few thou- 
sand dollars from medical payments coverage, which is the only part of the personal 
injury portion of the premium that is already a first party coverage such as the one 
proposed in S. 625. Of course people who are fortunate enough to have good health 
insurance, another first party coverage, can recover quickly. 
The Tort System Pays Too Many Dollars to Lawyers and Too Few to Victims 

A system that requires lawyers and courts to adjudicate fault will always be an 
expensive, inefficient means lor compensating accident victims. Contingency fee at- 
torneys are usually paid about one-third of an injured person's recovery as a fee. 
Attorneys for insurers take fees on an hourly basis. As a result, according to a re- 
cent analysis by the Insurance Information Institute, over 28 cents out of every pre- 
mium dollar paid for bodily injury liability and uninsured motorist coverage goes to 
attorneys. That is 40 percent more that the 20 cents paid to victims for their eco- 
nomic losses. 
The Tort System Encourages Fraud 

Outright fraud has driven insurance rates sky high, hitting most cruelly at the 
poorest members of our society. The problems have worsened over the last quarter 
of a century. 

The incentive for the fraud is the tort system. First, damages are awarded for all 
medical bills and wage losses of a victim without regard to whether the victim has 
already received compensation for the losses from other sources, such as health in- 
surance. This provides an incentive to people to run up their medical bills because 
they often can be paid twice for the same bills. 

Second, victims receive compensation for their noneconomic damages, such as 
pain and Buffering. Because it is difficult, if not impossible, to quantify these losses, 
persons simply correct some multiple of their economic losses— typically three 
times — as compensation for pain and suffering. 

Under anti-trust law, willful wrongful conduct results in trebled awards. Under 
tort law, conduct that Senator Moyninan has characterized as "the perfectly predict- 
able outcomes of a particular transportation system utilizing a specific technology"" 
results in quadrupled awards. The path to maximum recovery under the tort system 
is obvious — run up medical bills, necessary or not, because they are, in effect, quad- 

The results are predictable. People injured in California, a fault jurisdiction, have 
about 250 soft-tissue injuries (sprains, strains, pains and whiplash) to 100 verifiable 
"hard™ injuries (such as broken bones). In sharp contrast, people in Michigan, a 
good no-fault state, have about 70 soli-tissue injuries for every 100 hard injuries. 

■Stephen Carroll, James Kakahk, Nicholas Pace, Joh. 

ptnsatma People Injured in Automobile Accidentt (Santa Monica, C. 
Justice, 1991), 21. [Hereinafter Carroll, Kakalik, Pace and Adams). 

■Carroll, Kakalik, Pace and Adams, tupro note 5 at 21-22. 

■Daniel P. Moynihan Forward lo Jeffrey CrConnell, The Injury Industry (University of Illinois 
Press, 197 1) at ix. 

■Stephen Carroll, Allan Abrahamae and Mary Vaiana, The Coils of Excess Medical Claimi 
for Automobile Paitenetr tnjuriei (Santa Monica, CA: RAND Institute Tor Civil Justice, 1995), 
23. [Hereinafter Carroll, Abrshaime and Vaiana] 
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It is 26 years since the first no-fault ii 

went into effect in Massachusetts. Today 13 si 

ance B and they have accomplished their role as laboratories of auto ii 

form. We now know the combination of first party and third party au 

that works best to lower premiums and provide better protection to accident victims. 

The state experience wth no-fault or first party auto insurance was not a radical 
departure in the law. Moat insurance in the United States is first party, non-fault 
based insurance in the sense that a person's own insurer pays benefits based on the 
occurrence of an insurable event rather than a determination of fault. All health in- 
surance, including Medicare, Is first party insurance. When an elderly woman has 
treatment for a fractured hip, Medicare does not first make her prove that someone 
else was "at fault." It pays her bill, no questions asked. 

Homeowners coverage is another form of first party insurance. So is workers' com- 
pensation. Neither of these coverages forces an injured person to engage in a costly 
and pointless exercise to find that someone else was at fault before compensation 
for losses is paid. Even most kinds of coverage under an automobile insurance policy 
in a tort state are first party — "collision'' Tor damage to the car and "comprehensive 
for other damage such as lire and theft. Pint party insurance should be extended 
to the personal injury portion of automobile insurance. 

First party automobile insurance is simple and inexpensive. People trade off an 
uncertain opportunity to recover inadequate compens "' ' ' ' '' 

system in return for an assured right to receive prumj 
losses. More people can be paid more dollars for the si 

centivea to file fraudulent claims disappear, because attorneys ana uieir lees are no 
longer needed as a predicate to compensation and because overpayment of small 
claims is eliminated. First party auto insurance replaces the right to sue with the 
right to recover. 
State No-Fault Insurance Laws Provide Fast and Full Compensation 

How has first party insurance worked at the State level? Twenty-six years of ex- 
perience echoes the conclusion of a 1977 DOT study that "State no-fault plans * * * 
Erovide more adequate and equitable benefits than the tort liability system."* A fol- 
iw up DOT study in 1985 found that: "Significantly more motor vehicle accident 
victims receive auto insurance compensation in no-fault states than in other States; 
* * * compensation payments under no-fault insurance are made far more swiftly 
than under traditional auto insurance: [and] * * * no-fault insurance systems pay 
a greater percentage or premium income to injured claimants than do traditional li- 
ability systems." 10 

It was the deficiencies of the tort and liability insurance system, combined with 
the success of the Michigan no-fault law in addressing these faults, that led Sen- 
ators Phil Hart, Warren Magnuaon, Ted Stevens and Daniel Inouye to champion 
federal no-fault auto insurance reform in the 1970s. The Consumer Federation of 
America, Consumers Union, the National Consumers League, the American Associa- 
tion of Retired Persons (AARP) and the AFL-CIO endorsed federal standards auto 
insurance legislation that would have required all states to adopt no-fault laws. The 
standards would have required states to offer consumers an insurance system with 
over $100,000 in first party benefits and the right to sue for pain and suffering in 
cases of serious and permanent injury. John Martin testifying on behalf of AARP 
in 1977, said that AARP is convinced that the principal of no-fault automobile insur- 
ance is sound and that it win result in better benefits and prompt payments as op~ 



'Michigiin taw permits injured people to sue for noneconomic damages but only in cases of 
serious or permanent injuria. Michigan'! threshold reduces the incentive of injured people to 
inflate medical bills because the right to sue is contingent on the nature of the injury, not the 
amount of the medical bills. 

■No-fault automobile insurance is a form of insurance that combines flrst party benaflta, paid 
without the necessity of proving fault, with some restriction on the right to sue. The following 
states have laws that provide both lint party benefits and restrict the right to sue for non- 
economic damages in some fashion: Colorado, Florida, Hawaii, Kaunas, Kentucky, Massachu- 
setts, Michigan, Minnesota, New Jersey, New York, North Dakota, Pennsylvania and Utah. 

•Stole No-Fault Automobile insurance Exptritnct, 1971-1B77, United Slates Department of 
Transportation (June 1977), 78. 

10 Compcntating Auto Accident Victim*, United States Department of Transportation, (May 
1986), 3-4 
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pensation lor economic losses ior al 

the legal lottery system — is gutted. 

Dollar thresholds often are the w 



a barely restrained tort system. Dollar thresholds are targets, giving the unscrupu- 



Current State No-Fault Laws Have Flaws 

Despite the benefits of Tint party insurance and broad consumer support, only 13 
states have no-fault laws today. No state has enacted a law since 1976." While no- 
fault has delivere on its promises of fast and better compensation for all, moat of 
the State laws have failed to deliver on the promise of lower premiums. 

The bask problem with most state no-fault laws, with the exception of Michigan, 
and to a lesser extent New York and Florida, is that they permit too many lawsuits. 
Aa a result of the power of the trial bar's opposition, tlie restrictions on the right 
to sue have been weakened to the point that the cost of the cases in which one can 
sue, when combined with the no-fault benefits that are payable to all injured per- 
sons, becomes very expensive. 

Only five states have laws that permit suits for pain and Buffering only in cases 
of serious injuries. The rest rely on dollar thresholds that permit suits for pain and 
suffering when a person incurs $2000 or so of medical expenses. These thresholds 
are easily breached, particularly with the encouragement of plaintiffs' lawyers, so 
that the essential trade-off of no-fault auto insurance — prompt and certain com- 
-^naation for economic losses for all injured people in exchange for restrictions on 

'Ids — a no-fault system on top of 

are targets, giving the unscrupu- 

greater incentives to file fraudulent claims than under the tort system. 

MASSIVE INSURANCE FRAUD RAISES AUTO PREMIUMS FOR ALL DRIVERS 

Bad no-fault states and populous fault states have false claims rates far higher 
than good no-fault states. In California and Maryland, two populous tort states, 
drivers submit approximately 250 soft-tissue claims for every 100 hard injuries. By 
contrast, in Michigan and New York, two populous states that have good no-fault 
laws with verbal thresholds, drivers file only about 70 soft-tissue injury claims lor 
every 100 hard injuries. 13 Drivers in Michigan and New York have little incentive 
to file false claims or to build up claims, so the lower filing level approximates the 
true injury level. It is interesting to note that die 18 states with the highest ratio 
of soft-tissue to hard injury claims are all tort states. 

What is the cost of these excess claims? A 1995 RAND Institute for Civil Justice 
(ICJ) study estimated that 35 to 42 percent of claims filed were excessive. Using 
1993 data, the ICJ estimated that "excess consumption of health care in the auto 
arena in response to tort incentives accounted for about $4 billion." Noneconomk 
and other losses from excessive claiming behavior cost another $9-13 billion. The 
total bill to consumers was some $13 to $18 billion. 14 

Adoption of a good predominantly first-party insurance system will eliminate a 
huge amount of fraud. 



What we have learned from nearly 100 years of experience with the fault and li- 
ability insurance system is that it cannot be repaired. Changes are costly and do 
not address gaps in compensation and slow payments. The only consistent winners 
under the fault and liability insurance system, regardless of how modified, are law- 
yers and the providers of unnecessary medical services. 

By contrast, 25 years or state experience with no-fault auto insurance shows what 
works and what does not. All of those laws provide timely benefits to all injured 

Ei-sons. They an provide better compensation for more serious injuries. They an are 
Iter than the tort system. 

The record on costs is different. Dollar thresholds do not work in states with ag- 
gressive trial bars. They simply provide a target for the unscrupulous. The result 
is all motorists pay higher premiums for the dishonesty of the few. It is important, 
however, to point out that the responsibility for their failures to lower costs lies not 

11 Hearings before the Subcommittee on Consumer Protection and Finance of the Committee 
on Interstate and Foreign Commerce, House of Representatives, Ftderal Standard* for No-fault 
Motor Vehicle Accident Benefit! Act (187T), 637. 
"*"| the 1970s, 16 states adopted no-fault 1. 

ly repealed then. Pennsylvania repealed iti ... . 

..] 1990. Many states have modified their no-fault systems in the intervening yi 
"Carroll, AbrahamcBe and Vaiana, supra note 7. 
14 Carroll, Abrshamese and Vaiana, supra note 7 at 23. 
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with the proponents of no-fault, but with the trial bar. When they could not atop 
the adoption of no-fault laws, the trial bar weakened them by encouraging dollar 
thresholds. Then, they exploited them. 

Tight verbal thresholds do reduce the number of lawsuits enough to enable people 
to receive high levels of no-fault benefits for a somewhat lower premium However, 
they do not address the problems of the poor, who can no more afford the Lincoln 
Town Car of insurance than they can afford to own a Lincoln Town Car. The poor 
need the option of a low cost product, even if it means lower benefits than wealthy 
people can afford. 

The state experience provides a road map for both better benefits and lower pre- 
miums. The key to achieving these goals is the elimination of all lawsuits except 
those for any exess economic loss. S. 626 offers drivers such an option, an option 
that does not exist in any state today. 
A Right to Consumer Choice Under S. 825 

S. 625 builds upon the experience of the states. It maximizes individual choice by 
permitting drivers an option they do not have now — to buy low cost insurance that 
provides accident victims with better, speedier compensation for their injuries. 

It would not eliminate the tort system. Instead, it would expand drivers' insur- 
ance options so that they could choose between either a modified version or the sys- 
tem that exists in their state today or the new personal protection insurance (PPI) 
option. 
The PPI Qption; Better Coverage at a Lower Premium 

Driven who want to opt out of the lawsuit lottery can elect the new option — PPI 
coverage. They would be able to choose the level of PPI benefits they need and can 



j, if they wished. When they were injured, instead of having to prove fault, they 
would simply file claims for their losses directly with their own insurer. It would 
be similar to filing a claim with a health or workers' compensation insurer. The in- 
surer would be obligated to pay them within 30 days. 

Fault would not be abolished. If the PPI driver suffers a loss that exceeds bis first 
party coverage, he would still be able to sue any at- fault driver for uncompensated 

According to the Joint Economic Committee (JEC), drivers who elect the PPI op- 
tion would see an average 32 percent reduction in their overall auto insurance pre- 

z V 41... L_J:1_. :_£.«. ___*:..- J »L„ __._;..__ *i -_1_ _.._* -fr * I \ 4l_:_ 



mium For the bodily injury portion of the premium the only part affected by t 
legislation, the average reduction would be 63 percent. The JEC estimates the over- 
all annual reduction would be $45 billion. 11 State no-fault insurance experience 



The PPI option is of particular benefit to the poor. In some areas of the country 
today, poor people are laced with a Hobson's choice— _pay aa much as 30 percent of 
their disposable income to buy auto insurance '* or violate the law and drive with- 
out insurance. Under the PPI option of S. 625, the poor would aee their premiums 
reduced by the most, an estimated 48 percent. 17 PPT insurance is progressive insur- 
ance because its coat depends upon U 



do today in the event of a serious injury. 
RigkU of Drivers Who Choose Not to Switch 

People who want to remain under their present state law could choose a modified 
version of that system one that will assure them greater likelihood of compensation 
in the event of an accident for the same cost. Any person who elects this option 
would see no changes in the rules if he were involved in an accident with another 
driver who elected to stay under the ssme system. The system would change only 
if he were involved in an accident with a PPI driver. In such a situation, the person 
would insure himself for both economic and noneconomic damages through "tort 
maintenance coverage* (TMC). This coverage operates just as uninsured motorist 



"The Benefits and Savings of Auto-Choice, Joint Economic Committee, United States Can- 
Brass (April 1987). 

"Hobcrt Lee Maril, The Impact of Mandatory Auto Insurant* Upon Law Income Residents 
of Maricopa County, Arizona," unpublished manuscript, 1993, It. 

"Jeffrey CTConndl, Stephen Carrol], Michael HorowiUt, Allan AJsrshamase and Paul 
Jamjsson, The Comparative Costs of Allowing Consumer Chotes for Aula Insurance in alt Fifty 
States, 56 Maryland L. Rev., 172 (1990). 



a Dy Google 



Kiuc, however, if he has any ancompenuted economic lose, he cu also sue the 
. .1 driver on * fault basil for such losses. While he would give up the right to m 
en at-fault PPI driver for noneconomic loss, in turn he could not be sued by a PPI 
driver for anything but economic damages. 

All the atate fault rule* stay in place. In fact, the chanoca of recovery for aerioni 
injury improve becauae the injured person would now have two sources of recovery, 
his own TMC coverage and the other driver's insurance, and hia premium* would 
not change. 
Slate Option* 

Not only doe* the bill give drivers options as to which system to choose and what 
level of benefits to purchase, S. 626 gives the states options as well. A state can 
simply choose to let the bill go Into effect and jjive their drivers a choice. Alter- 
natively, unlike almost all other federal legislation, the bill permits any state to 
pass legislation that would prevent the provisions of S. 62S from applying in that 
atate. Finally, S. 626 permits state insurance commissioners to prevent the law from 
going into effect if they find that it would not lower the average bodily injury pre- 
mium by at least 3D percent. 
5. 6*26 Puts (Ac Choice Whtrt It Bdongt— With Hit Consumer 

Mr. Chairman, our economy and our democracy depend upon people having the 
fight to make choices. We decide not only what Kind of clothes we will buy, whst 
we will eat and where we will bank (with what kind of account), we decide what 



long dii 
Why 



distance telephone carrier and what health care provider we will u 



/ should auto insurance be any different? Today's stste insurance systems, 
with three exceptions, do not do ofTer consumers a similar choice. Instead, they give 
drivers only one option. Four out of five times that option is the tort system, a sys- 
tem that encourages fraud and provides bad compensation at high prices. 

S. 626 would offer consumers a better system, the PPI System and then leave it 
up to individual drivers to decide between it and the system now in place in their 
state. CAR believes the choice system in S. 626 would be better for individuals and 



Senator ASHCROFT. Thank you very much, Mr. Kinzler. 
It is my pleasure now to call upon Dr. Stephen Carroll, who is 
the Senior Economist at RAND, Santa Monica, CA. Dr. Carroll. 

STATEMENT OP STEPHEN CARROLL, SENIOR ECONOMIST, 
RAND 

Dr. Carroll. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to participate in this hearing today. I am going to discuss 
briefly the results of several studies conducted by the RAND Insti- 
tute for Civil Justice of auto choice systems. However, I must note 
that my remarks are my own opinions and not those necessarily of 
RAND, the Institute, its board, or research sponsors. 

I have submitted formal written remarks which provide details 
of our analyses. I would like to quickly summarize what we think 
are three of our major findings. 

First, in looking across all of the States, we tried to estimate 
what savings would accrue to drivers who opted for PIP coverage 
in each State and estimated that, on average across the States, the 
cost to insurers of insuring a driver who opted for PIP coverage 
under choice, would be reduced by about 60 percent relative to the 
current system. Now, that is 60 percent reduction on the personal 
injury coverages. If insurers passed those savings on to consumers, 
maintaining the same profit margins and the same investment in- 
come as they do today, that would translate into approximately a 
30 percent reduction in the average driver's premium. 
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I must emphasize this is a statewide average. The specific reduc- 
tion, of course, would vary from driver to driver depending upon 
what coverages and policy limits they would have bought under the 
current system and depending upon where they stand with respect 
to other factors such as where they live that enter into ratemaking. 

Our data do not allow us to look specifically at what would hap- 
pen to low income drivers, but we can look at how these reductions 
would translate into premiums for drivers who bought only the li- 
ability coverages routinely mandated by most States, that is, if we 
take collision and comprehensive property damage coverages out of 
the calculation. 

In that case, a 60 percent reduction in personal injury coverages, 
if passed on to consumers with insurance companies maintaining 
the same profit margin and returns on investment, would translate 
into approximately a 50 percent reduction in the total premium. If 
one assumes that low income persons are more likely to purchase 
the least expensive insurance available and less likely to purchase 
collision and comprehensive coverages, the 50 percent is perhaps 
an estimate, at least an approximation, of what they may save. 

Last, we tried to estimate what would happen to the premiums 
of drivers who remained in the tort system, that is, who opted to 
stay in tort under choice. We estimate that, on balance, those driv- 
ers premiums would not be affected. There would be some small 
savings in some States. Again, that result would vary from driver 
to driver depending upon policy limits and coverages purchased 
and depending upon other factors that enter into the rating phe- 
nomena. But overall, we estimate that, on balance, drivers who 
opted to stay in tort under choice would pay approximately the 
same auto insurance premiums as they would pay if their State re- 
tained their current system. 

Those I think are the primary results of our analysis. I have sub- 
mitted my written statement, which I hope you will include in the 
record. 

I thank you, sir. 

Senator Ashcroft. Your written statement will be included in 
the record and we are grateful for it. 

(The prepared statement of Dr. Carroll follows:] 

Prepared Statement or Stephen Carroll, Senior Economist, RAND 
Mister Chairman and Members of the Committee, thank you for inviting me to 

rarticipate in your hearings on Auto-Choice insurance. My name is Stephen Carroll; 
am a Senior Economist in the Institute for Civil Justice at RAND. The views and 
conclusions presented here are my own and should not be interpreted as represent- 
ing the views of RAND, of the Institute for Civil Justice, or of the Institute's Board 
or research sponsors. 

The rising costs of auto insurance covering personal injuries and dissatisfaction 
with a liability-based system for compensating auto accident victims have stimu- 
lated policy debates in numerous states and at the Federal level for three decades. 
Numerous public and private individuals and organizations have proposed no-fault 
automobile insurance plans that offer coat savings and speedier, more certain com- 

Knsation to auto accident victims. But, to obtain those benefits, accident victims 
ve to be denied traditional tort rights unless the costs or nature of their injuries 
exceed a specified threshold. Many states confronted with this tradeoff have been 
unwilling to impose no-fault. 

A choice approach to auto insurance was proposed as a response to this policy con- 
cern. Under a choice auto insurance system, policy owners elect to be insured under 
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«ilher the traditional system or a specified no-fault plan. 1 Those who opt for tort 
retain traditional tort compensation rights and liabilities. Those who choose no-fault 



jble to others, for _. 

ries incurred in auto accident*. 1 The plan does not affect existing 
erase for property damage resulting from auto accidents. 

Giving motorists a choice of coverage has strong logical appeal. In principle, cost- 
sensitive policy owners could realize the savings that would result from electing the 
no-fault option without infringing on the rights of policy owners who valued their 
tort compensation rights over cost reductions. But, in practice, how much would a 
choice plan reduce the premiums that policy owners who chose no-fault pay? Would 
policy owners who opted for tort encounter lower or higher premiums? 3 

As an initial step toward understanding the effects of choice auto insurance on 
premiums, we estimated how a plan that offers a choice between tort and absolute 
no-fault (ANF) would affect the costs of auto insurance in each of the states in 
1987, 4 In earlier testimony before the Joint Economic Committee, 1 described our 
estimates of the effects of the plan initially proposed by Jeffrey O'Connell and Mi- 
chael Horowitz (O'Connell, el id., 1993). Subsequently, Joint Economic Committee 
staff told us that the initial plan had been modified and asked us to analyze the 
modified version. The results 1 am summarizing today reflect this subsequent analy- 
sis (Abrahamse and Carroll, 1997). 

We also estimated the effects of a corresponding choice plan on auto insurance 
costs in each of the states that had some form of no-fault auto insurance in 1087. 



In each of these states, we considered a plan offering a choice between the current 
" It plan and ANF." The results of these analyses suggest the upper bound on 
vings that can be accomplished in each no-fault state if the no-fault approach 



is extended to its limit. 

We focus on how the choice plan affects auto insurers' compensation costs, includ- 
ing both the amounts insurers pay out in compensation and the transaction costs 
they incur in providing that compensation.* Because the choice plan has no effect 
on propety damage coverages, we do not consider property damage in any of our 
estimates. We also do not consider the many other factors (e#., insurers' overhead 
and profit margins and investment income) that play a role in determining insur- 
ance premiums/ 

In each state, we estimate the average costs auto insurers incur in compensating 
a representative sample of accident victims under the state's current system and the 
corresponding "break-even premium" — the premium an insurance company must 
charge insured policy owners, on average, to cover exactly what it pays in claims 
and associated transaction costs. We then estimate the average cost of compensating 
accident victims on behalf of policy owners who elect either the current system or 
ANF under the choice system and the "break-even premiums" for each class of pol- 
icy owner. Finally, we calculate relative savings under choice as the percentage dif- 
ference between the break-even premium under choice for policy owners who elect 
either option and the break-even premium under the current system. 



'A specific choice plan would specify the details of the no-fault plan that would be offered 
driven aa an alternative to the tort system. 

a The criteria for access to compensation for noneconomic loss would depend upon the specific 
no- fault plan offered. 

3 Kentucky has offered drivers s choice between the tort system snd a $1,000 threshold, no- 
fault plan since the 1970s. However, nearly all Kentucky driver* have opted for the no-fault al- 
ternative; for all practical purposes, Kentucky is a dollar threshold state. New Jersey, in 1969, 
and Pennsylvania, in 1990, have recently adopted plana than offer drivers a choice between the 
tort system and verbal threshold, no-fault. It is too soon to tell how either plsn will affect pre- 
miums over the long term. In any case, at best these states' experiences only indicate how the 
particular plan each adopted worked in that particular context. 

'Our data describe the outcomes of claims closed in 1967, the most recent year for which data 
were available when we conducted this study. Data for 1992 have recently become available, 
and we will uae them to update the study later this year. The data used in this study redact 
the insurance system in place in each state in 1987. For purposes of this analysis, tort state* 
are those that relied on the traditional tort system in 1987. The analysis is described in detail 
in Abrahamse snd Csrroll, 1993. 

■For purposes of this analysis, no-fault stales are those that had a no-fault plan in 1967 and 
the current plan is the no-fault plan in place that year. 

■Under the choice plan, claimants may recover reasonable attorneys fees for a claim Tor eco- 
nomic loaa in excess of the mandated Personal Injury Protection insurance policy limits. The 
attorney'* fees paid by insurers aa a result of such claims are included in our estimates. 

7 We estimate the effects of the choice plan on the total costs of auto insurance. We do not 
attempt to estimate the plan's effects on the costs of any particular coverage. Specifically, we 
compare the average amount insurers pay per insured driver under all coverages in (he currant 
._ the avera g 8 amount paid under all coverages on behalf" of drivers who choose either 
t system or ANF, respectively, under the choice plsn. 
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focus on the relative costs of ANF and the current system in each 
state, any factors that proportionately affect coats under both the current system 
and the choice plan net out in the comparison. Our results are insensitive to 
changes in such factors over time.* 

Our analysis strongly suggests that the choice plan we examined can dramatically 
reduce the coats of personaTinjuiy coverages to policy owners who opt for ANF, rel- 
ative to the costs of providing personal injury coverages to the same policy owners 
under their state's current auto insurance nystci *■■-■■•• 



e system. Figure 1 shows our estimates for 



tern, that would be available to policy 




Percent 



In most states, we estimate that the costs of compensating accident victims on be- 
half of policy owners who elect ANF would generally be about 60 percent leas than 
what they would be under the current insurance system in each state.* If statewide 
auto insurance premiums are proportional to the costs insurers incur on behalf of 
those they insure, the adoption of a choice plan would allow policy owners who are 
willing to waive their tort rights to save about 30 percent on their automobile insur- 
ance premiums, on average. (Because coverages for personal injury and property 
damage each account for roughly half of total auto insurance compensation coats, 
a 60 percent reduction in the total costs of personal injuiy coverage should translate 
into a roughly 30 percent reduction in total auto insurance premiums. Individual 
policy owners would save more, or less, depending on the coverage* and policy limits 
they would have purchased if the ANF option were not available.) 

Figure 1 shows the average effects of the choice option on all policy owners who 
elect ANF. The affordability of auto insurance is a particular concern to low-income 
policy owners. Our data do not allow us to directly estimate the effects of the plan 
' a policy owners. However, we can estimate its relative effects on policy 



mates of average savings on compensation costs into reductions in average pre- 
miums for policy owners who purchase only mandated coverages, assuming that in- 
surers' returns on investment income and profit margins are held constant. Policy 
owners who purchased only the coverage required by law could save 50 percent on 
their insurance premiums under a choice plan. Again, individual policy owners 

■A detailed description of our approach is contained in Abrahamse sod Carroll, 1997. 

* Result* vaty from state to state. Some of this variation reflects differences among the states; 
some reflects variation in the sample drawn for each state. Results Tor smaller states are par- 
ticularly sensitive to the latter. However, we foe! that the consistency of results serous the states 
provides firm support lor our basic conclusions. 
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Our analysis also suggests that the choice plan we examined will have little effect 
on policy owners who opt to remain under their state's current auto insurance sys- 
tem. They will recover as much Tor their injuries and losses as they would under 
their state's current system, and our results suggest that there will not he any sig- 
nificant change in their insurance premiums. Figure 3 shows our estimates for each 
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state of the average change in auto Insurance premium*, relative to the current sys- 
tem, for policy owners who elect to remain in their state's current system. 
The estimates presented above are baaed on the aaeumed values of four param- 



eters: (1) the uninsured motorist rate under the current system, (2) the fraction of 
victims injured in single-car accidents, (3) the rate at which policy owners who 
would have been insured under the current system opt for ANF coverage, and (4) 
the rate at which drivers who would have gone uninsured under the current system 
opt for ANF coverage. To test the robustness of our results, we estimate the effects 
of the choice plan for a number of different sets of parameter values in each state. 
We made 81 different estimates for each state, varying the fraction of drivers unin- 
sured under the current system (10, 20, or 30 percent), the fraction of victims in- 
jured in single-car accidenta (0, 10, or 20 percent),the fractions of insured policy 
owners under the current system who switch to ANF under the proposed plan (20, 
SO, or SO percent), and the fractions of uninsured drivers under the current system 
who switch to ANF under the proposed plan (20, 50, or 80 percent). 

Table 1 illustrates these analyses for cases in which the tractions of insured policy 
owners under the current system who switch to ANF under the proposed plan and 
the fractions of uninsured drivers under the current system who switch to ANF 
under the proposed plan are the same. It presents some of the sensitivity calcula- 
tions for California. 

Nothing in these estimates poses a serious threat to our main finding that the 
average cost of insuring policy owners who elect ANF under choice will fall dramati- 
cally and that the cost of insuring policy owners who choose to stay in the current 
system will be essentially unchanged. 

Our results suggest that the choke plan can deliver on its promise to offer dra- 
matically less expensive insurance to policy owners willing to give up access to com- 
pensation for noneconomic loss without affecting those who want to retain access 
to compensation for all their losses, both economic and noneconorok. If insurers pass 
their cost savings on to policy owners, the adoption of a choice plan would allow 

• Polity owners who are willing to waive their tort rights to save approximately 
30 ' .....-■ 



Table 1. — Relative Savings Under Different Assumptions About Insurance: California 
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Table 1. — Relative Savings Under Different Assumptions About Insurance: California — Continued 
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54, No. 2, 1995.) 

Senator Ashcroft. It is my pleasure now to call upon Dr. Tim 
Ryles, the former Insurance Commissioner of the State of Georgia. 
Dr. Ryles. 

STATEMENT OF TIM RYLES, FORMER INSURANCE 
COMMISSIONER, STATE OF GEORGIA, NEWBORN, GA 

Dr. Ryles. Thank you, Senator, and I appreciate the opportunity 
to appear before the committee this morning. 

I too have submitted some formal written remarks and would 
ask that they be made part of the record. I will try to stay within 
the 5-minute limit to summarize my main points. 

Georgia is one of those States that repealed no-fault effective Oc- 
tober 1, 1991. No-fault was enacted back in the 1970's in Georgia. 
Five-hundred dollars as the tort threshold was not a little bit of 
money back then. It was not change, but at that time it was consid- 
ered to be substantial. 

It was also going to bring us lower car insurance rates. I find it 
rather ironicalhere today that now Congress is going to lower my 
car insurance rates in Georgia after we have debated this issue for 
a long time. 

We debated it from 1985 to 1990, looked at the choice system, 
particularly as it was practiced in Kentucky. We considered various 
modifications of no-fault. Our insurance rates from roughly 1986 to 
1990 had gone up about 74 percent over that period of time. People 
wanted change. 

The problem with the no-fault was that it did not contain costs. 
It became essentially an income maintenance program for certain 
medical providers and certain attorneys who did specialize in no- 
fault type litigation, interestingly enough, and fraud was a serious 
problem. 

We decided, instead of trying to fix no-fault, that we would abol- 
ish it and we did. As a result, we had every automobile insurer in 
the State come in and do new filings in October 1991. Senator, 
after reviewing over 300 automobile insurance private passenger 
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filings, I do not recall a single one saying that litigation costs were 
a major problem to them in their filings. Other normal rating fac- 
tors were discussed and evaluated and debated, but litigation was 
not one of those. 

We not only eliminated no-fault, but we gave the Insurance Com- 
missioner the authority to engage in what is called prior approval 
of rates. I personally set a standard for curtailing insurance com- 
pany overhead. Some of our major insurers were running about 50 
percent sometimes or more in overhead costs, and I conditioned 
their ability to get rate increases in the future on their ability to 
get their overhead costs down to a reasonable margin, starting with 
30 percent as the initial target, 25 percent for the next. 

Also, we strengthened our fraud laws, and I required every in- 
surer writing private passenger auto to set up what is called a spe- 
cial investigative unit to deal with automobile insurance fraud and 
to coordinate their work with the department. I think that had a 
major impact. 

We went without an automobile insurance rate increase for 4 
years. We rejected 175 requests for increases, and I think a lot of 
that was because we were chewing the fat or forcing the fat out of 
the system and dealing with the factors that really do drive up 
automobile insurance costs. It is not just the bodily injury things 
that you are talking about. It is the whole system. 

So, here are my thoughts on what can and ought to be done. 

Prior approval I think is an essential rating change in the law 
for those States that are using alternatives. 

Additionally, I think antifraud measures — and the Congress has 
worked on this with the insurance commissioners over the last few 
years. I think a strong antifraud effort is essential. 

I think that we can encourage competition in the industry. I 
would encourage competition in ways that have not been discussed. 

No. 1, 1 think banks should be given the option of writing private 
passenger automobile insurance. 

Every State, just about, prohibits people from buying automobile 
insurance through forming groups, so they cannot buy group auto- 
mobile insurance as they can health insurance. I think those laws 
ought to be eliminated. 

Agent commissions are still protected by law. There is virtually 
no competition at the commission level, so if an agent wants to 
charge less than 15 percent for a commission or 10 percent, what- 
ever the filing is with the department, the agent cannot do that. 
I think that is very anticompetitive. 

I think that we can encourage more direct purchasing of auto- 
mobile insurance, particularly with the new technology today, with 
the use of the Internet. 

Another factor that I think is far, far more important, particu- 
larly in the urban areas, than — is changing to the system envi- 
sioned by this legislation — is to rein in the underwriting guidelines 
that companies use to decide who gets insurance and who does not 
get insurance and if they get insurance, whether they get into a 
preferred company, a standard company, or a nonstandard com- 
pany. Credit reports, for example, determine how much a lot of 
people in this country pay for insumce. I eliminated the use of 
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that as an underwriting criteria and I think it helped stabilize 
rates. 

We can also limit the amount of coverage for property damage 
liability. 

Finally, for those who really do believe in a true market system, 
I would go all the way and give consumers a real choice. Let con- 
sumers decide whether they want to carry liability insurance, pe- 
riod, as some States do. Mandating a choice between a tort system 
and a no-fault system is only part of the problem. Also give them 
the option of not having any insurance at all. 

[The prepared statement of Dr. Ryles follows:] 



My name ii Tim Ryles. I am the former Commissioner of Insurance far the State 
of Georgia, having served a four year term, 1991- IBM. 1 served on the Executive 
Committee of the National Association of Insurance Commissioners (NAIC) for three 
years, chaired NAICa Anti-fraud Committee for two years and held the position of 
vice chair of the Market Conduct and Consumer Affairs Committee two years. I am 
currently President of Ryles Resource Group, an Associate with Robert Hughes As- 
sociates in Dallas, Texas, and part owner of Inveatlnaur Insurance Agency, a Geor- 
gia company. My principal occupation is to provide litigation support, including ex- 
pert testimony, to both plaintiffs and defendants in insurance and deceptive trade 
practice* litigation. I also do a considerable amount of regulatory relations lor insur- 
ers. I appreciate the opportunity to discuss S. 625 and to share my experiences and 
views on automobile insurance reform. 

First, I admit that for a long time I was favorably disposed to the no-fault concept. 
This was especially true during my term as head of Georgia 'a Consumer Protection 
Agency and during my tenure as President of the National Association of Consumer 
Agency Administrators. My experiences with auto insurance reform span more than 
- ' — *i. Briefly, let me summarize my experiences with Georgia's no-fault statute. 
1986 and 1990, Georgia legislators, consumers, regulators, and insurance 
lo-fault aiid reversing the esca- 
s that we had the right system 



in the same old set of finger pointing and acapegoating. Ultimately, 1 decided to run 

for Insurance Commissioner on a campaign pledge of lowering auto insurance rates. 

My 1990 General Election opponent offered a choice system aa his solution to the 



centrnted solely on the coat factor, one defensible conclusion emerged-t 

in no-fault states coat more at the time and still coots more than is true under other 

systems. 

Still, why no-fault coats more was unclear to me until I saw the system from the 
inside as a commissioner and recognized that Georgia's problem was not our inabil- 
ity to get the right model; rather, we had the wrong system. 

No-fault, I discovered, is an expensive program to maintain. It is first dollar pay- 
ment of medical claims, in Georgia, it was the medical component that was feast 
controllable. Compounding the natural market forces of medical inflation, was the 
fact that insurers were blindly writing checks for medical claims with almost no ver- 
ification of injury or even insistence upon accurate identities of injured parties in 
many instances. The reason for this slack approach to claims handling is that the 
government forced drivers to buy the coverage, thereby guaranteeing insurers a 
market. Mandatory no-fault became an income maintenance program for insurers 
and the agents who sold the coverages; in fact, when asked to explain why costs 
were seemingly out of control, insurers described their role in passive terms, i.e., 
"We don't determine the costs of auto insurance: we just pass 'em on. Insurance 
companies are nothing more than a pass-through operation." In economic terms, 
there was no incentive to ferret out inefficiencies in the system. Several medical pro- 
viders knew this and became very proficient in exploiting the system for pecuniary 
gain. 

No-fault was a game. Without an incentive to control costs under a government 
mandated program of no fault coverages, claims management among insurers was 
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a misnomer; claims weren't managed, they were paid. Con artists figured this out 
and insurance fraud became a cottage industry, consisting of professional runners, 
medical providers, and genuine ambulance chasing attorneys with some assistance 
from police and emergency crows who alerted the runners when accidents occurred. 
There's a lesson here: no matter what proponents tell you about insurance fraud, 
no-fault will not do anything to control it. On the contrary, no-fault is to 
fraud what octane level is to gasoline: the more no-fault you have, the a 
fraud. It came as little surprise to me that when Georgia repealed no-fauit, Nm 
medical providers who had participated in gaming Georgia's system moved to Flor- 
ida, which has a generous no-fault system. 
Let me follow up on the game aspects of no-fault. In this system, there are several 
its, medical providers, fraud perpetrators, runners, and the 
e in no-fault benefits. (As an aside, one can also say that the 
government is a winner as well since higher insurance premiums mean increased 



e consistent loser the honest, hard- working-motorist-consumer who 
picks up the tab for it all. Remember, this is the alleged winner from no-fault sys- 
tems. This unintended consequence of winner as victim suggests that no-fault is one 
of those liberal ideas from the Sixties, a kind of Model Cities or CETA program for 
car insurance, that just won't die from repeated dosages of Prescription Fact. 

WAYS OP CUTTING INSURANCE COSTS 

Georgia repealed no-fault in 1991. At the same time, we moved from a file and 
use rating system to a prior approval one and strengthened our anti fraud statute. 
For four years we allowed no increases in private passenger auto insurance. Period. 
And I determined that if cost cutting in auto insurance is a major public policy con- 
sideration, there are ways to do it; however, choice — no fault is not among the ways 
I would suggest. 

Wat can oe done? What are the alternatives? I make the following recommenda- 
tions with a caveat: I don't think the Federal Government should play any role in 
auto insurance regulation. While there is a role for the Federal Government in in- 
surance regulation (and 1 have so stated in previous appearances before both House 
and Senate committees), auto insurance is not part of that role. Indeed, if you 
thought the president's health insurance proposals were too much for Washington 
to swallow, wait till you see what you're in for if the Federal Government wades 
into the political thicket of auto insurance regulation. With this in mind, here are 
my suggestions. 

1. Prior approval rating systems are the best means of assuring that rates are 
not excessive. As a supplement to prior approval authority, I found that advance 
knowledge on the part of insurers that a thorough actuarial examination of their 
filings would be done by actuaries working for the commissioner and that no rate 
increase would go into effect without a public hearing had a chilling though desir- 
able effect on what had otherwise become a perfunctory process. Many insurers do 
not want their staff testifying under oath about why they need a rate increase, nor 
do they want to discuss on the record how they allocate expenses, make underwrit- 
ing decisions, handle claims, compensate their agency force and so on. In short, 
properly implemented, prior approval limits increases to companies able to defend 
the change and it signals all companies that they will have to act and speak in pub- 
lic the same way they do in private. 

2. A strong anti-fraud program is an important component of rate stabilization. 
For several years, I had listened to insurer lobbyists cite fraud and abuse as the 
major villain in high insurance rates. I took them at their word. We passed a strong 
fraud statute, granted immunity to persons who turned in suspected fraud perpetra- 
tors, and I insisted that every insurer establish a Special Investigative Unit to in- 
vestigate fraud and to coordinate activities with the Department of Insurance fraud 
staff. 

With regard to rating plans, insurers were informed that any insurance represent- 
ative who wanted to propose higher insurance premiums would be expected to re- 
port fully on what the company was doing to combat fraud. No effort, no rate in- 
crease was the not so subtle message. 

3. Controlling overhead costs is another major consideration. I was startled to find 
that the overhead costs in some of our larger companies exceeded 50 percent. (Also, 
for the Committee's information, in most rate filings, a simple loas ratio of G5 per- 
cent is assumed, meaning that 36 cents out of every premium dollar goes for some- 
thing other than paying claims.) 

What is an acceptable overhead cost? My initial ta t for Georgia insurers was 
30 percent with a long range objective of 26 I in technology may 
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reduce that to even loss in today 1 * market, but in moat instances, reduced overhead 
eoata will lead to conaiderable savings to consumers. AND it ia important for regu- 
lators to set targets on these matters to encourage auto insurers to operate outside 
their monopoly mind set— ■ mind set that developed over decad e s of experience with 
either the government or lenders forcing consumers to buy their products. 

4. Related to the overhead coata is the role of agents' commissions in auto insur- 
ance. Stae laws or regulations typically prohibit agent's from competing on commis- 
sion fees; therefore, if the company pays 15 percent commission, no agent may 
charge less, no matter how important a li L _ = ..n > _..__,-_ 



maintaining business. An agent's license can be revoked 

The Senate will recognize this as our last form of fair trade laws and a legalised 

form of price fixing which ill serves consumers. 

"Fixed commission rates have contributed to a regressive rate structure in auto- 



mobile insurance and produced unfairly discriminatory rates," concluded a Report 
of the U.S. Department of Justice to the Task Group on Antitrust Immunities in 
January of 1977. If, as proponents of no-fault assert, residents of our nation's cities 



-city drivers, one reason is that the c 
n city residents are substantially more costly. 



The urgency of addressing this issue is reinforced by the fact that in commer 
auto insurance transactions, commissions are negotiable. So, corporation owned 
hides can get a break on car insurance; individuals can't. Simply permitting c 
petition at the commission level will do more to contain premium costs than e 
the most avid no-fault advocate can envision from no-fault's presumed benefits. 



that portion Of the premium tuiiuusi uy mo nuuiu anmsi m mis imHtwa aibu. 

consistent with what some companies are now doing, lowering the commission level 
on renewals can have a positive effect on costs. Alter all, renewals are either clerical 
and/or computerized operations in most companies, meaning that agents play essen- 
tially no role in the renewal process. Clearly, this justifies reductions in commis- 

6. Rewarding insurers that do a good job of managing investment income is an- 
other way of encouraging insurers to contain costs. Alter all, if an insurer is getting 
a good return on investment, there ia less need for higher rates. Regulators may 
assist in this effort by setting goals for good returns on investment. One way of re- 
warding companies for complying with this type of program is to give them a break 
on the premium tax. 

6. Expedited claims settlement procedures is another cost saving device. The 
claim that gets paid quickly is a claim requiring no loss reserve account; no loss 
reserve account means you don't have to pay someone to manage loss reserves. 

7. Close scrutiny of insurer underwriting guidelines may also yield considerable 



cost savings. Underwriting guidelines are the factors used by insurers to determine 
IF they want to write your business and if so in what kind of company and at what 
price. One commonly used underwriting guideline is a drivel's score on a credit re- 
port. A good score means a favorable risk with placement in a standard company 
while a tad score means no insurance will be issued or, if issued, it will involve 
issuance from a nonstandard (high risk drivers only) company, i.e., "Well write you, 
but itll cost a lot more." 

After several days of public hearings and several months of urging insurers to 
substantiate a relationship between credit report scores and the likelihood that 
someone will file an auto insurance claim, J am still waiting for the data. Yet, many 
drivers are paying more or less, depending upon the driver, not because of accident 
record, driving record, or other criteria that bear some statistical relationship to 
claims experience, but because of the score they got on some credit report main- 
tained by a faceless credit reporting bureaucracy hundreds or thousands of miles 

This is grossly unfair to consumers. It represents a greater threat to the pocket- 
books of a substantial portion of the driving public than any of the issues raised 
by tort versus anti-tort debates. 

8. Other underwriting guidelines used by insurers which may affect both avail 
ability and cost of insurance include marital status (divorced means higher costs). 



length of time at present address (if it's not very long, you pay more), zip code (i 
cost more than others), occupation (lawyers are especially suspect). 
Examine these underwriting guidelines and eliminate or condition their use (as 



d with some of them in Georgia) and you will cut insurance costs and prevent 
the car insurance industry from acting like our national nanny on life style pref- 
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is a problem for our cities. People know that if they move across the city boundary 
to a neighboring suburb, they can dramatically reduce their auto premiums. The 
last thing our cities need ia another incentive for poople to abandon them." (See Tes- 
timony of Peter Kinzler on S. 1860, p. 12). 

It is true that a simple move down the street may affect what you pay for car 
insurance. But what no-fault or choice no-fault will do to alter this is beyond my 
comprehension. Territory — where you live — is an insurance rating factor; it has 
nothing to do with the type of insurance system in a state. Insurers call it territorial 
rating. It is used in tort, modified no-fault, no-fault and any other system in exist- 
ence. And to the best of my knowledge, the courts are not crowded with tort claims 
regarding claimants' zip codes or central city vs. suburban residence. And passage 
of Federal choice no-fault will have absolutely no effect on this practice unless you 
make it unlawful to use territory as a rating factor. 

10. Outside the bodily injury area, different means of handling property damage 
may also offer cost reductions. For example, the equivalent of a parts/body repair 
Preferred Provider Organization (PPO) can save money. And while it is perhaps an 
unsettling idea for the luxury automobile market, nothing dictates that auto insur- 
ers have to insure a 1100,000.00 luxury car. How much could premiums be reduced 
if collision coverage were limited to $35,000.00 or some other dollar limit for all ve- 
hicles? 

11. With respect to bodily injury protection (BI) and costs, since BI is a form of 
medical insurance that just happens to be a part of the personal auto policy, per- 
haps attention should be devoted to establishing a special insurance program run 
by health insurers to make bodily injury protection available as a separate offering, 
independent of the car insurance policy. As S.S. Huebner, Kenneth Black Jr. and 
Bernard L. Webb point out, "• * • [Tjhere is a great deal of controversy over the 
question of primacy. This is the decision as to whether to keep automobile insurance 
as the provider of medical benefits or to let health insurance coverages become pri- 
mary under certain conditions. Blue Cross has taken a leadership role in advocating 
the change." (See Property and Liability Insurance, 4th Ed., Prentice Hall, 1996, 
p. 515.) 

Relatedly, states might be encouraged to experiment with residual market mecha- 
nisms to find a less costly means of providing state minimum BI coverages to all 
drivers. Persons wishing to purchase additional coverage could do so by paying for 
it orby purchasing coverage from the regular market. Such an experiment could be 
conducted either at the state level or even on a national level through the National 
Association of Insurance Commissioners or through some equivalent of a Guaranty 
Association. 

12. Most state laws prohibit artificial grouping to secure insurance coverage. 
What this usually means is that consumers are unable to band together and form 
groups through which they may, in turn, purchase car insurance and receive volume 
discounts as is the custom in health insurance. Consequently, statutes making it 
easier to buy auto insurance through group purchasing arrangements is another 
means of addressing cost considerations and of injecting competition into the mar- 
ket. (In many instances, these laws are honored more in the breach than in the ob- 
servance of the law through the use of affinity grouping.) 

13. Allowing banks to sell auto insurance may also represent a more efficient mar- 
keting system; furthermore, streamlined means of making on-line purchases of auto 
insurance also represents a great opportunity for companies to reduce acquisition 

14. Eliminating mandatory insurance laws is another means of addressing several 
problems in the auto insurance system. By forcing persons who do not want to pay 
for insurance to buy it anyway, mandatory insurance encourages both cynicism and 
an incentive far disgruntled insureds to defraud the system; moreover, since liability 
coverage is to protect someone else's assets, poor people, who have few assets to pro- 
tect, end up subsidizing the wealthy. (There's that $100,000.00 luxury car again.) 
Want to reduce insurance costs? Repeal laws forcing people to buy it. (On this point, 
see especially the report authored by McKinsey & Company, Auto Insurance Reform 
In America: A Market-Based Approach, December, 1900, pp.75-76.) 

If we draw analogies to homeowners insurance, as will be discussed below, under 
a homeowners policy, I pay to protect my own assets. In an auto insurance situa- 
tion, if I take my car on the road, I assume the risk of accident; accordingly, let 
me pay for that assumption of risk through uninsured/underinsured motorist cov- 
erage. Don't make someone else, regardless of ability to pay, subsidize me. 
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CONCLUDING OBSERVATIONS 

In considering the issue of auto insurance reform, it is critical that the informa- 
tion relied upon by the Senate bear a direct relevance to the topic at hand and dm* 
fundamental distinctions among the variety of types of insurance available today. 

Some proponents of no-fault suggest that 'most insurance in the United Stat** 
is no-fault insurance. Thoy even go on to say, "Homeowners coverage is a form of 
no-fault insurance and ao is health insurance." (See Kinxler, p. 6.) This source aim 
includes Medicare as a form of no-fault. Medicare is a government soda! insurance 
program; it is an inappropriate analogy. Homeowners, health, and automobile cov- 
erages are all commonly recognisable types of insurance. Kind of like Bloodhounds, 
Chihuahuas, and Pomeranians are all dogs. But they're very distinct from one an- 
other. 

Regarding homeowners insurance, my house is not likely to collide with my neigh- 
bor's house; it has never run a stop sign; it has never hit a pedestrian at a cross 
walk. Health insurance is written on people, not buildings, o 
motorized vehicles; health i«— -— — — ' — ..-i;~« n _i~.s„i,.. 



factors are different, reserving practice s a 
ferent, pricing is regulated differently, and there is no third party liability. And in 
both homeowners and health insurance, claims must fall within the terms of the 
policy and proof of loss is required. It is inappropriate to characterize these cov- 
erages as examples of no-fault. 

1 also add that state laws regulate auto insurance rates in very similar w«ys, irre- 
spective of whether the state is tort or no-fault. Rating laws usually stipulate that 
rates cannot be "excessive, inadequate, or unfairly discriminatory.' While the pre- 
sumption of S. 625 is that rates are excessive, at least somewhere, I can find no 
present evidence that any regulator has made a generalized finding that car insur- 
ance rates are excessive. Without such a determination, the proposed legislation 
rests upon shaky premises. 

Senator Ashcroft. Dr. Ryles, when you limited the rates for in- 
surance companies in Georgia, do you have any evidence about 
whether any companies left the State? 

Dr. Ryles. Yes. The return on investment went up during that 
time. Companies were coming into the State in the normal rate. 
We compared over the previous 4 to 5 years what happened with 
the companies and what happened after that. The truth of the mat- 
ter is that only about eight or nine companies write 70 percent of 
the business anyway, but in terms of bringing new companies into 
the State, it had no effect on that. 

Senator Ashcroft. It seems to me that your testimony basically 
would lead one to a conclusion that the market was not operating 
for the provision of insurance in Georgia. 

Dr. Ryles. How do you mean not operating? 

Senator Ashcroft . Rates were not related to costs. They were 
artificially high until you, with the regulation, reduced them. 

Dr. Ryles. There had been no determination that the rates were 
excessive by the previous commissioner. 

Senator Ashcroft. It seems to me that if you could take a lot 
of the rate away and still have people coming in to serve the mar* 
ket and having substantial profit margins, it seems those are the 
sort of items which indicate the market was not operating normally 
as a competitive market does to eventually drive the price down to 
the marginal cost. 

Dr. Ryles. Well, I think what it shows is that insurers will find 
a way to adapt to a more rigorous regulatory system, tf they know 
they have to reduce overhead as a condition of doing business, they 
will do it. If they know they have to fight fraud and convince the 
commissioner that they are fighting fraud, then they will do it. 
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Senator Ashcroft. I guess what I am saying is that those are 
normally things that in an aggressive marketplace you know you 
have to do in order to stay in business without a commissioner. 

Dr. RYLES. The kind of marketplace we had in Georgia is the 
kind of marketplace you have in all States, Senator. 

Senator ASHCROFT. It just seems to me if you think you can have 
excessive overhead manufacturing widgets, usually you go out of 
business. You are telling me that in Georgia in the automotive 
marketplace, basically insurance was not operating based on a 
market system in Georgia. 

Dr. Ryles. I think that you could expand that You could say 
that insurance does not operate according to traditional market 
principles, as we are talking about it, if I understand that you are 
saying, anywhere. 

Senator Ashcroft. As I recall, Professor O'Connell said that you 
look in the Yellow Pages and it is sort of a test case or an exemplar 
of the way the market operates. That is not your experience in 
Georgia. 

Dr. Ryles. No, no. Not at all. Yellow Page ads just reflect that 
you have got different agents representing the same companies. 
You have got different companies, many of whom are owned by the 
same conglomerate. 

Senator ASHCROFT. Mr. Kinzler, would you comment on that? 
This is a fundamental difference in the description of the market- 
place. If you can rely on the marketplace, it is one thing; if you can- 
not, it is another. 

Mr. Kinzler. Right. This is interesting. You have hundreds and 
hundreds of insurance companies out there. Now, Commissioner 
Ryles referred to eight or nine companies writing 70 percent or so 
of the insurance in Georgia. That does not meet any either Justice 
Department or Federal Trade Commission standard for concentra- 
tion that would warrant any scrutiny. So, it just seems to me, on 
its face, for Mr. Ryles to be correct, you have to assume that all 
of these companies, whether it is nine in Georgia or hundreds in 
other States, are all getting together to make money. 

Now, the interesting thing is if they are all getting together to 
make money, why would they favor — in fact, most of them do not — 
S. 625 which says it is going to slash their premiums by $45 bil- 
lion? I do not know how you make more money on $45 billion less 
in premiums. It just is not logical. 

Let me make, if I may, one comment about fraud. You have a 
tort system, as I described before, that by definition creates incen- 
tives for fraud. If you want to stop fraud, the answer is not to have 
a system that encourages you to engage in fraud and then tell you 
to stop. The answer is to eliminate the incentives for fraud. If you 
are only going to be paid once for your economic loss, then your in- 
centive for fraud disappears. Why should you run up costs? 

Under the tort system, no matter what they do with fraud bu- 
reaus, it is still going to cost $5,000 or $10,000 for the insurance 
company to go to court. And insureds are still going to be automati- 
cally paid three times their economic loss. 

So, if you want to cut fraud, do it the simple and direct way. 
Eliminate the incentives. 
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Senator Ashcroft. Dr. Carroll, do you have any remarks to 
make about the situation described in Georgia which, according to 
Dr. Ryles, are conditions which would indicate an absence of com- 
petition in the marketplace forces that would drive price down in 
normal situations to the marginal cost? 

Dr. Carroll. I have no familiarity with the insurance situation 
in Georgia, so I cannot respond directly to that 

I know that in the Insurance Research Council closed claim data 
collection, they work with 34 insurers which together account for 
62 percent of the market nationwide. There are regional concentra- 
tions; you do not necessarily have every insurer in the Nation oper- 
ating in every State. But it does appear on balance that nationwide 
things are not as concentrated as they are in Georgia. That is the 
only information I have on that subject. 

Senator Ashcroft. Dr. Ryles. 

Dr. Ryles. Senator, if I may respond. I was not suggesting that 
the insurers get together and conspire to do this. Frankly, I do not 
think they are smart enough to do that based on my experiences 
with them. 

I am just talking about a regulatory system that exists every- 
where. Banks are prohibited from writing automobile insurance in 
every State, so far as I can recall, except one. There are artificial 
grouping laws in existence in every State that prohibit people from 
forming groups to buy automobile insurance. Agents in just about 
every State—California may be an exception here, but in every 
State an agent who decides to reduce a commission will lose his li- 
cense for having done so. So, it is against the law to reduce a com- 
mission. The overhead costs that insurers have are uniform from 
one place to the other. The use of underwriting guidelines that 
limit access to insurance and condition access to insurance are used 
in all States. I am not just talking about Georgia. I am talking 
about a system that exists everywhere. 

It is my understanding that one of the objectives here is to lower 
car insurance costs. I am saying that if that is the objective, there 
are far, far better ways of doing it than this legislation envisions. 

Mr. Kinzler. Mr. Chairman, could I make one comment, if you 
have a minute? 

There are two issues that any driver faces. One is what is the 
premium going to cost up front. The second one is what is going 
to happen to them in the event of an accident. All the fraua pre- 
vention, all of the changes that Commissioner Ryles supports in no 
way would help a single car accident victim get recovery. A person 
who skids on ice and hits a tree in the middle of winter cannot sue 
the tort-feasor because there is no tort-feasor. If a driver, a parent, 
turns around to put a pacifier in their child's mouth because they 
are sitting in the back seat, as now is appropriately required for 
safety, and they happen to cross the yellow line and hit somebody, 
they have no recovery. Seriously injured people are not paid and 
cannot be paid under the tort system and they are not paid 
promptly. 

Senator Ashcroft. Well, we do have an ability to have — you can 
purchase — let us be fair about it. You can purchase insurance on 
a non-fault basis to cover your medical costs. That is available in 
the marketplace now. 
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Mr. Kinzler. You can purchase health insurance, right, and that 
will cover that But that is an additional cost and it is a different 
system. 

Senator Ashcroft. Well, it is a different system and it may be 
purchased twice 

Mr. Kinzler Right 

Senator Ashcroft [continuing]. Because if a responsible driver 
on the other side purchases it, in the event that he causes you the 
injury, and you have also purchased it, there has been double cov- 
erage and all the costs attendant thereto. 

I am fascinated by this discussion. I am also compelled by my 
schedule to thank you for your participation, and I am sure that 
in behalf of those who have sponsored this legislation, they are 
grateful for the contribution you have made. 

At this time I would adjourn the hearing and indicate that if you 
have additional submissions for the record, you should make them 
within the next 48 hours. Thank you. 

[Whereupon, at 12 p.m., the committee was adjourned.] 
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APPENDIX 



I would like to highlight some of the reasons I am opposed to this legislation. 

First, I believe insurance regulation should be left to the states. Die states' au- 
thority to regulate insurance is reserved under the McCarran -Ferguson Act, which 
was passed by Congress in 1945. If Congress want to regulate insurance compa- 
nies, it should simply repeal the McC a rran- Ferguson Act. As I have stated in the 
past, those who promote federal tort reform can't continue to have it both ways, spe- 
cifically, claim to support state regulation and states rights, yet continue to push 
measures that expand federal central over issues that are within the jurisdiction of 
the states. 

The supporters of this legislation claim they are showing deference to the states 
by allowing them to opt out of the bill. However, the fact remains that if members 
of Congress want to defer to the states, they should let the states determine for 
themselves what kind of insurance law they want. To rectify this problem, the bill 
should have an opt in provision. This would allow states to determine whether they 
want to adopt the law, and not whether they want to opt out of a measure the fed- 
eral government has imposed on them. 

Additionally, almost every state in the union has considered, or has had an oppor- 
tunity to consider, the adoption of a no-fault system. However, most have rejected 
such plans. Currently only 14 states have no-fault systems. That means that the 
vast majority of states do not want such plans in force in their jurisdictions. 

I am sure these issues will be discussed by the witnesses appearing before the 
Committee today. I look forward to their testimony. 

The Institute tor Civil Justice, 

Santa Monica, CA, July 24, 1997. 
Hon. John McCain, Chair, 

Committee on Commerce, Science and Transportation, 
U.S. Senate, Washington DC. 
DEAR SENATOR McCain: I am writing with regard to testimony presented to the 



concerning the economic effects of auto choice insurance plans. Specifically, I would 
like to clarify the nature of ICJ's work on this issue. 

First, the Institute Tor Civil Justice is not an advocate for or against auto insur- 
ance plans, and Dr. Carroll's testimony should not be interpreted as indicating any 
position on such plans by him or by the ICJ. Second, Dr. Carroll's research on auto 
choice focuses on estimating costs of introducing choice plans, under various ace 
"" vork does not address broader issues regarding procedural rights that 

[ueations from indi- 
n those who choose 

_y Dr. Carroll's testi- 

', the effect of the plan would vary depending on the choice of other individuals 
involved in an accident. If those individuals had also elected to maintain tort cov- 
erage, the system would operate as it does now in states with a tort liability regime 
for auto accidents. However, if those other individuals involved in the accident had 
elected no-fault, an individual who chose tort coverage would be required to seek 
compensation from his or her own insurer, rather than from another party. The in- 
dividual would not have access to the adversarial process traditionally associated 
with tort liability. As a practical matter, the individual's options would be similar 
to those he or she would face today in a tort liability regime, if he or she were in- 
jured by an uninsured motorist. 

(91) 
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I respectfully request t] 
hearing which took place c 
Sincerely, 



Prepared Statement op the American Chiropractic Association 

This testimony is submitted for the record of the Senate Committee on Commerce, 
Science and Transportation on behalf of the American Chiropractic Association 
(ACA), a membership association representing a majority of licensed doctors of 
chiropractic in the United States, on the Auto-Choice Reform Act of 1997 (S. 625/ 
H.R. 2021). 

The steadily rising costs of automobile insurance covering personal injuries and 
dissatisfaction with the liability-based system for compensating victims have stimu- 
lated policy debates in numerous states and at the federal level over the last three 
decades on this subject. Numerous public and private individuals and organizations 
have proposed no-fault automobile plans that claim to offer cost savings and speed- 
ier, more certain compensation to auto accidents victims. But, to obtain thoet bene- 
fits, victims have to be denied traditional tort rights. Those who choose no-fault nei- 
ther recover, nor are liable to others for non-economic losses for "pain and suffering" 
incurred in automobile accidents. 

The ACA recognizes the necessity for automobile insurance reform, but strongly 
opposes S. 625 sponsored by Senator McConnell (R-KY) and Hit. 2021 sponsored 
by Representative Armey (R-TX) for the reasons which follow. 

The tort option wilt likely be priced artificially high, making it economically im- 
possible for the majority of driven to purchase it. In the proposed bills, individuals 
supposedly have the right to "choose* between two automobile insurance options: a 
limited tort option or a pure no-fault option. With the likelihood that the tort option 
will be priced too high for most drivers, they will be forced to enroll in no-fault auto- 
mobile insurance plans that leave consumers dangerously underinsured, covering 



only bodily injury. The tort option not only covers bodily injury, but also 
ana underinsured motorists along with non-economic damages. 

No-fault insurance would create 'cost-shifting' because it would necessitate shift- 
ing the burden of paying to other types of insurance. The legislation requires an acci- 
dent victim's automobile insurance benefits to be reduced by the amount of benefits 
recovered from workers' compensation insurance, state -mandated disability insur- 
ance, social security disability insurance or any similar state program providing dis- 
ability benefits. In addition, victims of catastrophic accidents would be (breed to rely 
' ' ' relfare programs such as Medicare and Med- 

" o-fault 

The Auto-Choice legislation usurps state law with a federal insurance system. 
States would have difficulty opting-out of the federal plan as part of a comprehen- 
sive overhaul of their insurance systems. The legislation specifically requires only 
two ways to opt-out; they include either (1) enactment of a state statute or (2) a 
finding hy an appropriate state official with jurisdiction over insurance showing less 
than 30 percent of savings on the bodily injury portion of the premium for persons 
choosing no-fault. The bodily injury premium is only one component of an insurance 
policy; reducing this portion by 30 percent will not reduce the entire premium by 
30 percent. 

It would be unlikely for either option to be achieved. Regarding the first option, 
it often takes yean for a state legislature to enact controversial bills involving in- 
surance regulations. The second option has the caveat that insurance officials must 
conduct necessary studies and hold public hearing within 90 days after the Federal 
law goes into effect, a near impossibility. Finally, if states already have no-fault 
laws, they have no options at all. 

Oood driveri — '" ' 

be ineligible for compensation. In a "choice" system, if a 'tort driver and no-fault 
driver are in an accident, the tort driver is forced to recover damages from his/her 
own policy. Thus, the tort driver ultimately pays for the bad driver's carelessness. 

With this situation, insurance carriers will be able to assert that every policy 
holder is at fault in an accident and increase their premiums accordingly. 

With the elimination of non-economic damages for "pain and suffering" under no- 
fault, this legislation would discourage accident victims from seeking needed health 
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care for injuries. The no-fault system was originally created to provide consumers 
with full and unlimited compensation of medical expenses and wage losses arising 
from a motor vehicle accident. In exchange, motorists would give up their right to 
sue to obtain compensation for pain and suffering of minor injuries. However, vic- 
tims of serious and/or permanent injuries can sue for "pain and suffering" com- 
pensation. 

In the proposed Auto-Choice legislation, a total ban is placed on all compensation 
for "pain and suffering", regardless of the seriousness of the injury, the irrespon- 
sibility of the person who caused the crash or the inadequacy of the victim's own 
insurance coverage. By taking away the right of injured motorists to sue for non- 
ecooomic damages, they are viewed as mere property, not human beings in need of 
health care provided by chiropractors and other health professionals who can relieve 
thei ' ' "■-■■- 



era. In fact, no-fault states have the highest average automobile insurance pre- 
miums. According to the National Association of Insurance Commissioners (NAIC), 
of the ten states where auto insurance was most expensive in 1989, eight were no- 
fault states. Since then, three of those states Pennsylvania, New Jersey and Con- 
necticut — have either repealed their mandatory no-fault laws or made them op- 
tional. In 1995, six of the top ten most expensive stales had no-fault systems. 

In addition, states with no-fault systems saw their average rates increase nearly 
one-fourth faster that those in tort states. The NAIC data demonstrates that repeal- 
ing no-fault and instituting effective regulation of the insurance idustry results in 
substantial rate reductions. 

Nothing in the Auto-Choice bill requires a reduction of automobile insurance rates 
or premiums. As mentioned earlier, the legislation only requires that the appro- 
priate insurance regulator in each state issue a general finding or the state enact 
a law in order to opt-out of the system. There is no authority given to the states 
to require insurance companies to actually reduce their premiums and it's very un- 
likely they would do so voluntarily. 

In conclusion, the ACA believes that buying automobile insurance is confusing 
enough for consumers without them having to choose" between traditional tort in- 
surance and no-fault plana. The Auto-Choice bill will only serve to weaken consumer 
knowledge of automobile insurance and weaken competition. Most of all, it will 
make it more difficult for accident victims to received needed health care including 
chiropractic care. For these reasons, we urge Congress to defeat this legislation if 
it is brought forward for a vote during the 105th Congress. 

Prepared Statement op Rudolph w. Giuliani, Mayor, City of New York 
Mr. Chairman and Members of the Committee. On behalf of the citizens of the 
City of New York, I am pleased to submit this statement about the urgent need to 
reform the current system of automobile insurance and tort law in America. 

In New York City I am working to address the disparity between the high insur- 
ance premiums for comprehensive automobile insurance paid by New Yorkers and 
the substantial decrease in auto crime the City has experienced. Due to the extraor- 
dinary efforts of the New York City Police Department, New York City has experi- 
enced a 61 percent reduction in auto-theft. Over the past five years, the City has 
witnessed a decrease in auto-theft from 146,926 to 7 1,543 thefts per year. Yet insur- 
ance companies have failed to respond accordingly by reducing the premiums we as 
policy holders pay. As a result, I have established a Mayor's TASK FORCE of ex- 
perts (haired by the City Consumer Affairs Commissioner to examine whether in- 
surance premium rates are appropriate relative to the sharp reduction in auto-theft 
and crime. A 51 percent decrease over 6 years ought to bring; with it a decrease in 
premiums commensurate with the protection actually provided by insurance compa- 
nies. In fact, insurance companies have been charging New Yorkers more even as 
they paid out less in actual claims. According to a preliminary report released by 
the New York City Department of Consumer Affairs, between 1990 and 1994, the 
average premium increased 22 percent, while grand theft auto was declining in the 
state— due mostly to the dramatic reduction in auto-theft in New York City. This 
truly may be a case of highway robbery. As a result of the TASK FORCE'S work. 
I have commenced a class action lawsuit against seven major insurance companies 
to require that they provide rates reflecting true market conditions. 

Yet while we in New York City take the necessary steps to ensure that insurance 
companies treat policy holders (airly by reducing comprehensive automobile insur- 
ance rates to reflect the safer city we live in, help is needed to shield people across 
the country from unjustified insurance rates and to provide much needed relief to 
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motorists. I support the McConnell-Moynihan-Iieberman bill (S. 625) to provide 
legal reform to motor vehicle tort systems because it would directly benefit the City 
or New York, other municipalities and their taxpayers. The legislation is particu- 
larly important for urban areas in part because municipal residents, such as those 
in New York City, pay higher premiums because of pa in -and -suffering awards from 
exceedingly generous juries. On top of these costs, residents of some lower-income 
neighborhoods are required to pay extraordinarily high rates because of the experi- 
ence rating of those areas. Middle class urban taxpayers also are rinding rates pro- 
hibitive. Unless we take appropriate action, we risk encouraging some of our most 
productive residents to move to suburban areas where insurance is more affordable. 

The so called "auto-choice" bill would allow people to opt out of paying for pain 
and -Buffering coverage. Essentially, the bill gives people the right to choose from 
two types of coverage. Under the motor vehicle personal protection insurance option, 
insured parties are entitled to receive their net economic losses from their own in- 
without regard to fault. Non-economic loss such as pain- and- suffer 
... ce and emotional distress woul not be recoverable, thereby lower- 
ing premiums and speeding up claim processing. The insured plaintiff would retain 
the right to claim against the third party based on fault for economic, but not non- 
economic, damages exceeding the plaintiff's coverage. Additionally, if the personal 
protection insured motorist is involved in an accident with an uninsured motorist, 
the insured motorist is compensated from his own carrier without regard to fault, 
and may also claim against the uninsured party based on fault. 

Or, a motorist can choose to insure also for non-economic damages through tradi- 
tional tort liability coverage. In this case, drivers have the same rights under state 
tort law to be covered for non-economic damages as they do now under state law. 
in that they would have to prove fault or negligence, but injured party claims would 
be paid by their own insurance companies. According to this plan, as with the per- 



sonal protection insurance plan, any negligently injured motorist whose e 

1 . exceeded his coverage could sue the negligent driver for all such < ... „ 

iK- Both choices would allow full recovery for economic and non-economic 



„ n intentional wrongdoers or inebriated drivers. 

This bill will begin to remedy the problem of runaway tort litigation awards that 
hamstring our cities. Less than sixteen years ago, New York City's total payout in 
personal injury actions was approximately $28 million. Last year, the City paid over 
$275 million in personal injury actions. Over $40 million went to pay for claims in- 
volving vehicle accidents. Between $24 million and $30 million of these costs went 
for pain-and-suffering. The true beneficiaries of the current system are lawyers, not 
litigants. Because of current contingency fee laws and practices, attorneys stand to 
gain 33 percent to 40 percent from plaintiff awards. Adding on expert witness fees 
and other similar expenses leaves the plaintiff with barely naif the amount award- 
ed. The present system appears to encourage lawyers to fill the courts with inflated 
or groundless claims of pain and suffering with the hope of obtaining an undeserved 
windfall. These damages are often based on sympathy and a desire to punish the 
defendant, rather than objective criteria, ft is these windfalls that contribute to the 
enormous premiums paid by honest, law-abiding taxpayers. Even more disturbing 
is the number of groundless claims filed with insurance companies. The Rand Insti- 
tute estimates that in 1993 alone, more than one third of ell claimed medical costs 
rotating to automobile accidents were fraudulent, adding $4 billion to the nation's 
health care bill. 

nany of these personal injury cases, the City is sued as the deep 
' ._. -gopie f a j| to consider is that when the City pays, 

it system taxpayers pay far more than they should 
, J . . grossly disproportionate to the injury suffered. Or 

. the City has to payout a claim larger than the City's share of the fault. 
The economic consequences of these tort claims and inflated automobile insurance 
imiums are enormous. Residents, as taxpayers, lose money that could otherwise 
spent on essential services. Residents, as individuals, lose money otherwise avail- 
able as disposable income. Residents, as consumers, lose money because the cost of 
goods and services increases as businesses have to pay higher insurance premiums. 
Finally, and perhaps most disturbingly, residents lose faith in our judicial system 
as a result of courts clogged with tort litigation only to be out-done by hospital 
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Thil bill, by breaking the link between pain-and -suite ring and insurance recovery, 
restores equity and fuimeu to a truly troubled system. I should be clear in stating 
that people who deserve recovery should get that recovery. This bill allows these 
people to do so, without the expense and time inherent in protracted litigation stem- 
ming from the hopes of an undeserved, unearned "reward for being injured." Under 
a sensible tort system, litigant* should be compensated, not rewarded, for being in- 
jured. 

The bill would help to contain the litigation explosion by dramatically decreasing 
the pain-and-suffering incentives which are so destructive of the present system. 
Courts would be purged of many frivolous and fraudulent cases, and be able to more 
efficiently handle cases brought by people with genuinely meritorious claims. 

The benefits of this bill simply cannot be over-stated. According to the Joint Eco- 
nomic Committee of Congnaa, if all insured motorists choose the personal protection 
plan, the average premium would drop by $243. In New York City, the average pre- 
mium would drop by $417. Nationally, savings on insurance premiums could reach 
from over $46 billion in 1997 to over $54 billion in 2001 for a total savings of ap- 
proximately $245 billion by 2001. All this saving can occur at the same time achieve 
affordable, fair and equitable insurance coverage. Think of the disposable income 
awaiting American families. Think of the additional police that could be on the 
street, and the additional teachers that could be educating our young with money 
municipalities normally spend on tort claims. All of these are possible, without rais- 
ing taxes or decreasing services. 

Lower income drivers and urban drivers will see a dramatic decrease in their in- 
surance rates. Lower income drivers can expect to save 46 percent in premiums 
compared to just over 28 percent for the nation as a whole. Injured parties need 
not spend time away from their jobs or families, mired in never-ending litigation 
from which they will often recover less than their attorneys. Urban residents will 



In conclusion, this bill represents a major step forward in the direction of conv 

Erehensive auto-insurance and tort reform. With the increased savings expected to 
e generated by this legislation, individuals could better afford to meet their ex- 
Censes, and municipalities could better afford desperately needed programs. These 
istoric reforms are a matter of national and local concern. The City of New York 
urges you to give people the chance to make decisions about how to protect them- 
selves. We urge favorable consideration of the bold reforms addressed in this bill. 
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